United States Court of Appeals 
for the Second Circuit 



APPENDIX 



nU.UWlSiRrtilVL LAW JUUbL, UA1LU J, i. V / J 



In thk 

Mnitril States (Court of Apppala 

For the Second Circuit. 


In tiic Matter 

OK 

Tin Claim for Compensation u n> i< r tin l.onK.rlmronirn's am I liurlxi 
Workers’ Compensation Art made !>> CARMKIdi Rl.l NT*<>. 

I 'loi mo H * - A* i > i hi lit i " 1 . 

Illioinst 


IXI I: UNA IT * * N AI. TKK.MINAI. < U'KRA TING COMPANY. I- 

Selt-f nss *' ‘l / *,ii'iii' I*- ' 


mnl 


I >1 RECTOR, Ollier of Worker's Compendium 
United State.- Department of I.almr. 


Projframs, 


lh spinnli ill. 



<»n Review ok nil! Decision or tii i. Benefits Review Boakh 
in tin- I'viTKt) States Department of i.mkik. 


APPENDIX. 


Linden A- Gallagher 

Attorney* for Sell-Insured Employer-Petitioner 
20 Vesey Street 

New York. N. A 10007 


O’-' 



O Mil ' -'1 J 

SlCONOj^ 


ISRAEL, AIU.EK, ItONCA Ai GUCCIARDo 

Attorneys for Claimant-Kvspondent 
160 Broadway 

New York. N. Y. loo ;s 


William J. Kilbekg 

Solicitor of Labor, Attorney for Director. Otliri 
of Workmens Compensation Proyrants, 
Despondent 

200 l "titution Avenue, N. W. 

Suite N 2716 

Washington, I). C. 20210 


Thi Ripobtcb Compact, Inc., New York, N. Y. 10007—213 732 4878—1876 

(8570) 










INDEX TO APPENDIX. 


Page 

Index of Record Transmitted from Benefits 


Review Board . 2a 

Petition . .. 6a 


Decision and Order of Hon. Patrick G. Geraghty, 
Administrative Law Judge, Dated March 3, 

1975 . 8a 

Order Amending Previously Issued Decision and 
Order from Administrative Law Judge 
Patrick G. Geraghty, Dated April 18, 1975 . 18a 

Decision of Benefits Review Board and Order 
of the Administrative Law Judge, Dated 

. 20a 


October 30, 1975 
Transcript of Testimony 


27a 









11 


TESTIMONY. 

CLAIMANT'S WITNESS: 


Page 


Blundo, Carmelo: 

Direct 

• 

• 

• 

• 


• 


. 34a 

Cross 

• 

• 

• 

• 


• 


. 52a 

Redirect 

• 

• 

• 

• 


• 


. 63a 

Recross . 

• 

• 

• 

• 


• 


. 66a 

Redirect 

• 

• 

• 

• 


• 


. 67a 

Recross . 

• 

• 

• 

• 


• 


. 71a 

Redirect 

• 

• 

• 

• 


• 


. 72a 

Recalled: 

Direct 

• 

. 

• 

• 

• 

• 

• 

. 118a 


EMPLOYER'S WITNESS: 

Cash, Albert W.: 

Direct.74a 

Cross.91a 


Redirect 


115a 











EXHIBITS. 


Admitted 

Page 


1 

for 

Identification. 

Memorandum 

• 

• 

• 

33a 

2 

for 

Identification. 

Memorandum 


• 

• 

33a 






la 


IN THE 

UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT. 


X 


IN THE MATTER 
of 

The Claim for Compensation under the Longshoremen's 
and Harbor Workers' Compensation Act made by 
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PETITION 


* '' /"l '1 O 

UNITED STATES COURT OF APPEALS, '; —/. < "T / 

|^OR THE SECOND CIRCUIT 

r 


In The Matter of the Claim for c ° m P e !V;*?'* 
Under the Longshoremen’s and Harbor Workers 
ifcompensatIon Act made by 


pARMELO BLUNDO, 

Claimant-Appellee, 


PETITION 


[INTERNATIONAL TERMINAL OPERATING COMPANY, INC. 

Self-Insured Employer-Appellan. , 


Lefore the Benefits Review Board of the 
United States Department of Labor. 


pRB No. 75-l“2 


-against- 


Le undersigned by and/Wbalf of International Terminal 
Operating Company, Inc., Self-Insured Employer-Appellant, 
pursuant to 33 U.S.C.A. 5921 (c) of the Longshoremen's and 
^arbor Workers’ Compensation Act, hereby petitions this Court 
for review of a decision of the Benefits Review Board of 
the United States Department of Labor, filed October 30, 1975 
wherein the Board affirmed the ruling of an Administrative 
Law Judge, of the United States Department of Labor, filed 
March 7, 1975 amended by order filed April 22, 1975, which 
|[held that the claimant’s Injury occurred within the Juris¬ 
diction of the Act and based thereupon made appropriate awards 
(to the claimant for compensation and to his attorney for 
[attorney’s fees against the employer, on the grounds that at 
the time of injury neither the employer, nor the employee or 
[the place of Injury came within the Jurisdiction of the Act 
and that a ruling establishing Jurisdiction of the Act 


II 








PETITION 


5n this claim Is an unconstitutional construction of 
he Longshoremen’s and Harbor Workers Compensation Act 


** 

* 


jpated: November 18, 1975. 


/? ^ 
Rainier fuL^j^iuhmltt^ed , 

Leonard SK Linder. 

LINDEN rjGALLAGHER 
Attorneys for Appellant 
20 Vesey Stree* 

New York, N.Y. 10007 


T hereby certify that I have mailed a copjp of the foregoing 
Petition for Review to William J. Kllberg, Solicitor of Labor, 1 
Marshall Harris, Associate Solicitor, Ronald Melsburg, 
Attorney, U.S. Department of Dabor, 200 Constitution Avenue, 
N.W. Suite N-2716, Washington, D.C. 20210, and to 
Angelo C. Gucclardo, Esq., Israel, Adler, Ronca & Gucclardo, 
Esqs., 160 Broadway, New York, N.Y. 10038, Attorneys for the 


claimant, this l8th day of November^ 1975. 



J2 


— 


Leonard V.\Linden 
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U.S. DEPARTMENT OF LABOR 

Omen or Administrative Law Judoes 
WASHINGTON, D C. 20210 


In the Matter of 



CARMELO BLUNDO, 


Claimant 


v. 

INTERNATIONAL TERMINAL OPERATING 
COMPANY, INC., 

Employer (Self-Insured) 


Case No. 75-LHCA-l 
(Formerly No. 2-313 


Angelo C. Gucciardo, Esquire 

Israel, Adler, Ronca & Gucciardo 
160 Broadway 

New York, New York 10038 

For the Claimant 

Leonard J. Linden, Esquire 

Linden & Gallagher * 

20 Vesey Street 

New York, New York 10007 

For the Employer 

Ronald Meisburg, Esquire 

William J. Kilberg, Solicitor of Labor 

Marshall H. Harris, Associate Solicitor of Labor 

By Brief 

For the Director, Office of 
Workers' Compensation Programs 

Party in Interest 

Before: PATRICK G. GERAGHTY 

Administrative Law Judge 


Decision and Order 

This is a proceeding held pursua w to the Longshoremen's 
and Harbor Workers' Compensation Act, as amended, 33 U.S.C. S901 
et . seg . (hereinafter cited as the Act), on a claim for 







DECISION AND ORDER OF HON. PATRICK G. GERAGHTY, 
ADMINISTRATIVE LAW JUDGE, DATED *1AECH 3, 1975 


compensation benefits filed by Carmelo Blundo (hereinafter 
referred to as Claimant) under the Act. The case is before 
this Administrative Law Judge for formal hearing and decision, 
as is provided by the Act and the Rules and Regulations 
implementing said Act, 20 C.F.R. §701 and 702. 

After due notice to the Parties, a formal hearing was 
heJd, on this matter, on December 11, 1974, in New York City, 

New York. The Claimant was present and was represented by his 
Attorney, Angelo C. Gucciardo, Esquire. The Employer, who is 
Self-Insured, was represented by its Counsel, Leonard J. Linden, 
Esquire. Counsel were afforded full opportunity to present 
evidence, to call, examine and cross-examine witnesses. 

Counsel from the Office of the Solicitor of Labor was not 
present at the formal hearing; however, the Solicitor has filed 
a Brief on behalf of the Director, Office of Workers' Compensation 
Programs, a Party-in-Interest, pursuant to 20 C.F.R. §702.333(b). 
Counsel for the other Parties have also submitted Briefs in 
support of their respective positions and Counsel for Employer 
has also submitted a memoranda in reply to the Briefs filed by 
the Claimant and the Solicitor. In addition, Counsel for 
Claimant has submitted a petition for allowance and in support 
of a reasonable attorney's fee. All these documents have been 
duly considered and they are hereby incorporated into this 
record. 

Stipulations of the Parties 

At the commencement of this formal hearing. Counsel for 
the Parties stipulated and agreed that there was no dispute as 
to the following matters: 

1. The Claimant sustained his injury on 
January 8, 1974, while in the employ 
of :he Employer and within the course 
of said employment. 

2. There was timely notice, both of the 
injury and of this claim. 

3. The Claimant, as a result of said injury 
was temporarily totally disabled from 
January 9, 1974, to February 1, 1974, 
for which period Employer has paid to 
Claimant $285.00, as compensation 
benefits pursuant to the New York State 
Workmen's Compensation Statute, less 
two (2) days worked. 
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4. The Claimant's average weekly wages, 
at time of injury, were $257.69, for a 
compensation rate o $171.79 per week. 

5. The Claimant sustained an accidental 
injury to his head and lower back, while 
working as a checker at Employer's pier 
facility, located at 21st Street, 

Brooklyn, New York. 

These stipulations and agreements are accepted and these 
matters are, therefore, considered established. 

Issues 

There are two questions presented for resolution: (1) 

Did the Claimant sustain his injury in an area with’n the 
jurisdiction of the Act; (2) Was the Claimant, at the time of 
injury, an "employee" within the meaning of the Act? 

Decision 


It is argued that the Claimant is not entitled to compen¬ 
sation benefits under the Act, as he did not sustain his injury 
in a place within the jurisdiction of the Act. 

In the 1972 Amendments to the Act, Congress expanded the 
situs test 1/ by providing that: 

Compensation shall be payable under the Act 
in respect of disability or death of an 
employee, but only if the disability or 
death results from an injury occurring 
upon the navigable waters of the United 
States ( including any adjoining pier , 
whar f, dry dock, terminal, building way , 
marine railway, or other adjoining area 


1/ Prior to the 1972 Amendments, situs requirements 
restricted coverage to injuries occurring on the navigable 
waters of the United States. 33 U.S.C. 5903(a), 44 Stat. 1426 
(1927); Tr avelers Ins. Co. v. Shea , 382 F.2d 344 (5th Cir. 1967), 
cert, denied, 389 U.S. 1050 (1967)", reh. denied, 393 U.S. 903 
(1968); Nacirema Operating Co. v. Johnson , 396 U.S. 212, 90 S. 

Ct. 347 (1969), reh. denied , 397 U.S. 929 (1970). 
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customarily used by an employer in loading , 
unloading, repairing or building a vessel .) 

(Emphasis added). 2/ 

•fl»u , Congress has modified the original situs requirement, 
exscinding th - -'hysical locus of the Act's jurisdiction to 
include i juries incurred*on shoreside facilities. 

lhfc Claimant, on the date of his accident, was employed 
at Employer's facility, commonly known as 21st Street Pier, 
which is located in Brooklyn, New York. This enfenced facility 
encompasses an area 1,000 feet by 700 feet, between 19th and 
21st Streets. As reflected in this record, there are apparently 
two (2) finger-piers at the facility, termed respectively: the 
19th Street Pier and the 21st Street Pier. The pier at 21st 
Street can berth approximately five (5) ships, for purposes of 
loading or unloading. The 19th Street Pier, however, is not 
utilized by Employer for the actual loading or unloading of 
vessels; rather, it is used for storage of commodities and for 
stripping, or stuffing, i.e., loading or unloading, of contajneiS. 
The Claimant sustained his injury at the 19th Street Pier, while 
checking cargo being stripped from a container, which, sometime 
previously, had been off-loaded from a vessel at another of 
Employer's facilities and brought to the 21st Pier facility for 
stripping. 3 / 

The legislative history of the Amendment specifically 
states the Congressional intent to expand coverage beyc d the 
water's edge. 4/ The Amendment incorporates this intent, 
expressly extending coverage to include an adjoining pier, or 
other adjoining area customarily used by an employer for, inter 
alia, loading or unloading vessels. It has been held that. 


2/ 33 U.S.C. s»903 (a) , 86 Stat. 1251 (1972). 

3/ The fact that this work was being done by Employer, 
under~contract, for American Export Lines, does not affect the 
maritime nature of the work accomplished in this area. 

4/ S. Rep. No. 92-1125, 92nd Cong., 2d Sess., 13, 
Le gislative History of the Longshoremen's and Harbor Workers 1 
Com pensation Act Amendments of 1972 , (1972), at 64; 75. 


n 
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"... until cargo is delivered to a trucker or other carrier 
who is to pick it up for further trans-shipment such cargo 
is in maritime commerce ..." 5/ Clearly the container which 
contains the cargo must, until stripped, also be deemed to be 
in maritime commerce. Moreover, a construction of the words 
loading or unloading a vessel, so as to restrict coverage only 
to those individuals actually engaged in such activity, is 
unduly restrictive and has been rejected. 6/ Such rationale 
is applicable here and is consistent with cases holding that 
stuffing or stripping of containers is an integral and essential 
step in the overall loading or unloading process. 7/ I conclude, 
therefore, that the area in which Claimant sustained his injury 
is included within the expanded situs requirements of the Act. 
Accordingly, I find that from the standpoint of situs, this 
claim comes within the provisions of the Act. 

However, employees not engaged in maritime employment as 
defined by the Act, are not covered just because they sustain 
an injury in an area to which the Act's jurisdiction has been 
extended; 8/ therefore, if Claimant is to prevail, he must also 
meet the status tests now imposed by the Act: he must, at the 
time of injury have been an "employee", in the employment of 
an "employer", as those terms are defined by the Act. The 
Employer herein conceded that it is an "employer 1 , as that 
term is defined by the Act; 9/ therefore, it is taken as 
established that the Employer is an "employer" within the 
meaning of the Act. 10/ The Act contains the following 
definition of the term, "employee": 


5 / Awento v. Hellenic Lines, Ltd., et. al. , BRB No. 
74-153 (November 12, 1974) at 4. 

6/ Cf. Coppolino v. International Terminal Operating 
Co., Tnc., BRB No. 74-136 (December 2, 1974) at 3; Adkins v.. 
I.T.O. Corporati on of Baltimore , BRB No. 74-123 (November 29, 

1974) . 

7 / E.g. Powell v. Cargill, Inc. , 74-LHCA-172 (October 8, 
1974)7 Judge Miller; Stockman v. John T. Clark & Son of B oston , 
Inc., et. al. , 74-LHCA-219 (November 25, 1974), Judge Oliver. 

8/ Legislative History , supra , note 4 at 75. 

9/ TR 80-81. 

10/ 33 U.S.C. §902(4), 86 Stat. 1251 (19V2). 
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(3) The tezm "employee" means any person 
engaged in maritime employment, including 
any longshoreman or other person engaged 
in longshoring operations, and any harbor 
worker including a ship repairman, ship¬ 
builder, and ship-breaker .... 11 / 

$ the time h*: sustained his injury, the Claimant was 
performing his duties as a checker, on the 19th Street Pier, 
assisting in the stripping of a container and the segregation 
of its cargo into separate drafts. Although a precise date 
was not determined, it is clear that the container from which 
the cargo Claimant was checking was being stripped, was 
sometime previously off-loaded from a vessel at another of 
the Employer's facilities and subsequently transported by 
an independent trucking firm to the 19th Street Pier for 
stripping and further trans-shipment. The Claimant, while in 
the process of checking individual drafts formed from cargo 
stripped from this container slipped on some ice, fell and 
sustained the injury for which he seeks compensation in this 
proceeding. 

» , 

The process of unloading a vessel cannot reasonably be 
held to have terminated at the point where the cargo and its 
container hits the pier. 12 / Adopting such view, the Benefits 
Review Board has held that cargo is deemed to be in maritime 
commerce until it has been delivered for further trans-shipment 
and that all employees engaged in its movement to that point 
are engaged in maritime employment. 13/ The fact that this 
particular container had been off-loaded from a vessel at 
anotner of Employer's facilities and thereafter trucked to the 
19th Street Pier for stripping, i.e., unloading, does not 
adversely affect Claimant’s status. The container was not being 
t nicked for further trans-shipment; rather, it was merely being 
transported for purposes of unloading. Herein the container had 
to be stripped and the cargo separated into individual drafts 
for further trans-shipment; hence both the container and the 
cargo it contained, must be held to have been moving in the 
stream of maritime commerce. Until the contents had been 


11/ 33 U.S.C. §902(3), 86 Stat. 1251 (1972). 

12 / Cf. Pi Somma v. John W. McGrath Corp ., 74-LHCA-176 


Judge Miller. 

13/ A wen to , supra , note 5 at 4. 


# 
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stripped, the unloading process had not been completed. 14 / 

I conclude, therefore, that the stripping of this container 
and the check'ig of the drafts was an integral, essential 
and sequential part of the overall process of unloading cargo 
from a vessel. Moreover, the Claimant, while engaged in 
checking this cargo, was performing a function to which Congress 
expressly extended the coverage of the amended Act. 15 / 

Upon consideration of the record in its entirety and the 
applicable precedents, I hold that the Claimant at the time 
of his injury, was an "employee" of the Employer, as that term 
is defined by the Act. Accordingly, as the Claimant meets both 
the situs and the status requirements of the Act, he is entitled 
to receive compensation benefits pursuant to the Act. 

The record indicates that the Claimant has received com¬ 
pensation benefits under the New York State Workmen's Compensation 
Statute. Acceptance of such benefits under a state act does 
not constitute an election which precludes recovery under the 
Federal Act. 16/ The Employer, however, is entitled to credit 
for the amounts paid thereunder against sums due pursuant to 
the Federal Act. 17 / 

Counsel for Claimant ha3 filed an application seeking an 
award of attorney's fees in the sum of $2,800.00. Upon con¬ 
sideration of the application, my observations during trial and 
the compensation results obtained, I find that an attorney s ^ 
fee in the amount of $1,200.00 would be a reasonable attorney s 
fee. 18/ An attorney's fee for said amount is approved and 


14 / cf. Crampton v. Cargill, Inc. , 74-LHCA-215, 

Judge Smith; Stockman v. John T. Clark & Son of Bos ton,_Inc., 

et. al. , 74-LHCA-219, Judge Oliver. 

15 / Legislative History , supra , note 4 at 75. 

16/ Calbeck v. Travelers Ins. Co. , 370 U.S. 114, 131, 

82 S.“Ct. 1196, 1206 (1962). 

17 / Western Boat Bldg. Co. v. O'Leary , 198 F.2d 409, 
411, 4l2 (9th Cir. 1952). 

18/ A wen to , supra , note 5 at 5. 
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assessed against the Employer. 19 / I hold that the 
disbursements which Counsel for Claimant seeks to recover 
ara not recoverable costs within the meaning of the Act; 
therefore, their recovery and assessment against the Employer 
is denied. 20 / 

Findings of Fact and Conclusions of Law 

Upon consideration of the record in its entirety, the 
Stipulations of Counsel, and from observation of the witnesses 
and their demeanor, I make the following specific Findings of 
Fact and Conclusions of Law: 

1. The Claimant has made a claim for compensation benefits 
under the Act for injuries he sustained on January 8, 1974, 
while in the employ of the Employer. 

2. The Claimant's injury arose out of and in the course of 
his employment. 

3. The Employer is an "employer" within the meaning of the 
Act. 


4. There was timely notice, both of the injury and of the 
claim. 

5. The area in which Claimant sustained his injury is an area 
to which coverage has been extended by the Act. 

6. At the time of injury, the Claimant was an "employee" of 
the Employer within the meaning of the Act; therefore. Claimant 
is entitled to receive applicable compensation benefits under 
the Act, as the Parties are subject to the Act. 

7. The Claimant was, as a result of his injury, temporarily 


19/ 33 U.S.C. §928(a). 

20/ 33 U.S.C. §928(d); Fox v. Pacific S hip Repair, Inc, 

et. alT', 75-LHCA-5 3, at 10-11; Spencer v. Stockton Stevedore 
& Warehouse, et. al., 75-LHCA-52, at 9-10. 
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totally disabled from January 9, 1974, to February 1, 1974, 
for which period, less two (2) days worked he is entitled 
to the benefits provided by the Act. 33 U.S.C. §908(b). 

8. The Claimant is entitled to have the Employer pay for, 
or reimburse him for the reasonable cost of such necessary 
medical treatment and can as the nature of his injury may, 
or may have required. 33 U.S.C. §907(a). 

9. The Claimant's average weekly wages, at time of injury, 
were $257.69, for a compensation rate of $171.79 per week. 

10. The Employer has paid to the Claimant, as compensation 
benefits pursuant to state compensation law the sum of 
$285.00, and Employer is entitled to receive credit herein 
for such sum against amounts due under the Act. 

11. The Claimant is entitled to have reasonable attorney’s 
fees assessed against the Employer; however, other disburse¬ 
ments are not recoverable costs, assessable against the 
Employer. 

Order 

1. The Employer shall pay to the Claimant compensation for 
temporary total disability, at the rate of $171.79 per week, 
for the period from January 9, 1974, to February 1, 1974, 
less two (2) days worked. 

2. Interest on accrued payments due Claimant shall be paid 
at the rate of six (6) percent per annum, computed from the 
date each such payment was due, a.id the total amount of such 
payments, as are now due and owing, shall be paid forthwith, 
in a lump sum, to the Claimant. Humble Oil and Refining Co . 
v. Taliaferro , BRB No. 107-73 (June 1, 1973). 

3. The Employer shall be allowed credit in the sum of $285.00, 
against such amounts as are due hereunder, which sum is the 
amount previously paid to the Claimant pursuant to the compen¬ 
sation statute of the State of New York. 

4. The Employer shall pay for, or reimburse the Claimant for 
the reasonable cost of such necessary medical care and treatment 
as the nature of Claimant's injury has or may require. 
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DECISION AND ORDER OF HON. PATRICK G. GERAGHTY, 
ADMINISTRATIVE LAW JUDGE, DATED MARCH 3. 1975 

5. A legal fee in the amount of $1,200.00, for legal 
services rendered to the Claimant is approved in favor of 
Angelo C. Gucciardo, Esq., which fee shall be paid directly 
to him by the Employer. 




PATRICK G. GERAGHTY /Z 
Administrative Law JuBqe 


Dated: March 3, 1975 

Washington, D. C. 



ORDER AMENDING PREVIOUSLY ISSUED DECISION AND ORDER FROM 
ADMINISTRATIVE LAW JUDGE PATRICK G. GERAGHTY, DATED 
APRIL 18, 1975. 

U.S. DEPARTMENT OF LABOR 

Office of Administrative Law Judges 

WASHINGTON, D.C. 20210 


In the Matter of 
CARMELO BLUNDO, 

v. 


Claimant 


INTERNATIONAL TERMINAL OPERATING CO., INC. 

Employer (Self-Insured) 



Case No. 75-LHCA-157 
(Formerly No. 2-31357) 


Order Amending Previously 
Issued Decision and Order 


On March 3, 1975, this Administrative Law Judge issued 
his Decision and Order in this proceeding, awarding compensation 
benefits to the Claimant. Therein, the Employer was ordered, 
inter alia , to pay to the Claimant compensation for temporary 
total disability, at the rate of $171.79 per week, for the 
period from January 9, 1974 to February 1, 1974, less two (2) 
days worked. 

Counsel for Claimant has filed a Motion to Modify the 
Decision and Order of March 3, 1975, on the grounds that the 
period of temporary total disability set forth in paragraph 1 
of said Order is incorrect. Counsel points out that, although 
under the New York State compensation statute a claim was made 
and paid for temporary total disability from January 9, 1974 to 
February 1, 1974, the Parties herein stipulated and agreed that, 
for purposes of Claimant's claim pursuant to the Federal Act, 
Claimant's period of temporary total disability was January 9, 
1974 to April 15, 1974, inclusive, less two (2) days worked 
(TR 6, 11, 9-18; Joint Exhs . 1, 2). Counsel for the Employer 
has not filed a Reply in opposition to this Motion for 
Modification. 

WHEREFORE, as upon consideration of the foregoing promises 
it appears that the Decision and Order of March 3, 1975, should 
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OKDER amending previously issued decision and order from 
ADMINISTRATIVE LAW JUDGE PATRICK G. GERAGHTY, DATED 
APRIL 18, 1975 


oti modi fied to conform to the stipulations and agreements of 
the Parties, it is therefore, 

ORDERED, that the Decision and Order of March 3, 1975, 
be, and the same hereby is, modified as follows: 

A. Paragraph 7, Findings of Fact and Conclusions of Law : 

"7• The Claimant was, as a result of his injury# 
temporarily totally disabled from January 9, 

1974, to April 15, 1974, for which period, 
less two (2) days worked, he is entitled to 
the benefits provided by the Act. 33 U.S.C. 

§ 908 (b) . 

B. Paragraph 1, ORDER: 


1. The Employer shall pay to the Claimant compensation 
for temporary total disabi:ity, at the rate of 
$171.79 per week, for the period from January 9 , 

1974, to April 15, 1974, inclusive, less two (2) 
days worked. 

and further, that in all other respects the Decision and Order 
of March 3, 1975, is affirmed and adopted. 



Dated: April ]B, 1975 

Washington, D. C. 
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DECISION OF BENEFITS REVIEW BOARD AND ORDER OF THE 
ADMINISTRATIVE LAW JUDGE, DATED OCTOBER 30, .197 5. 


U & DEPARTMENT OF LABOR 
BiNiFm Rxvuv Bo AID 
WASHINGTON. D C 20210 



CARMELO BLUNDO 

Claimant-Respondent 


v. 




INTERNATIONAL TERMINAL OPERATING 
COMPANY, INC. 

Employer-Petitioner 


TILED AS PART 
Of THE RECORD 

OCT 30197S 


(date) 



(Clerk) 
Benefits Review Board 


DIRECTOR, OFFICE OF WORKERS' 
COMPENSATION PROGRAMS, UNITED 
STATES DEPARTMENT OF LABOR . 



BRB No. 75-142 
DECISION 


A.dministrative Law Judg< 
Labor. 


) 


Order of Patrick G. Geraghty, 
United States Department of 


Leonard J. Linden (Linden and Gallagher), New York, 

New York, for employer. 

Angelo C. Gucciardo (Israel, Adler, Ronca and Gucciardo), 
New York, New York, for claimant. 

Ronald Meisburg (William J. Kilberg, Solicitor of Labor, 
Laurie M. Streeter, Associate Solicitor), Washington, D.C., 
for Director, Office of Workers' Compensation Programs, 
United States Department of Labor. 

Before: Washington, Chairperson, Hartman and Miller, 

Members. 


I! 


1 .v 
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DECISION OF BENEFITS REVIEW BOARD AND ORDER OF THE 
ADMINISTRATIVE LAW JUDGE, DATED OCTOBER 30, 1975 

Miller, Member: 

This appeal by the employer seeks review end reversal 
of & Decision and Order (75-LHCA-157), and a subsequent 
Order by which the first was amended, of Administrative Law 
Judge Patrick G. Geraghty. The claimant was awarded compen¬ 
sation for temporary total disability, interest, medical 
expenses and attorney’s fees. The employer was '’redited 
with amounts already paid to the claimant pursuant to the 
compensation statute of the state of New York. The claim 
was filed pursuant to provisions of the Longshoremen's end 
Harbor Workers' Compensation Act, as amended, 33 U.S.C. 

$901 et Beg, (hereafter referred to as the Act). 

The claimant sustained injuries to his back and head 
on January 8, 1974, while working as a checker with a cjrew 
of ner who were stripping a container at the 19th Street Pier, 
within the employer s terminal at Brooklyn, New York. The 
containers which were stripped at the time of injury had 
been off-loaded from a vessel some time previously, apparently 
by employees of another company, and brought to the I.T.O. Co. 

terminal by truck for stripping. 

The administrative law judge found that the claimant s 

injury occurred within both the "status" and situs 
jurisdiction of the Act and awarded compensation accordingly. 

In this appeal, the employer contests these findings, 
contending that at the time of injury, neither the employer, 
the employee or the place of injury was within the jurisdiction 
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DECISION OF BENEFITS REVIEW BOARD AND ORDER OF THE 
ADMINISTRATIVE LAW JUOGE, DATED OCTOBER 30, 1975 

of the Act and that finding this claim to be within the 

jurisdiction of the Act is unconstitutional. 

The Board rejects the employer’s arguments and agrees 
with the administrative law judge. This injury did occur 
under circumstances which are within the jurisdictional 
requirements of Sections 2(3), (4) and 3(a) of the Act. 

33 U.S.C. SS902(3), (4), 903(a). 

It is argued that the claimant was not engaged in maritime 

employment at the time of his injury, and so was not an 
"employee" within the meaning of Section 2(3), because the 
container being stripped had been brought to the employer’s 
terminal by a trucking company over public streets and that 
once delivered to this trucking company, the container was 
being moved for trans-shipment and had left maritime jurisdic¬ 
tion. This Board has consistently held that stripping 
containers, which may have beer, off-loaded from a vessel 
some days earlier, is a longshoring operation, part of the 
over-all process of unloading a vessel, is maritime employment 
and a person engaged in this activity is an "employee" within 
the meaning of Section 2(3). Stockman v. John T. Clark & S on 
of Boston. Inc. , 2 3RBS 99, BRB No. 74-231 (July 30, 1975). 

The fact that the claimant was a checker rather than a long¬ 
shoreman actually engaged in removing cargo from » container 
does not remove him from the Act's coverage; the legislative 
history of the Act specifically indicates intent that checkers 
be covered. S. Rep. No. 92-1125. 92d Cong., 2d Sess. 13 (1972) 
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DECISION OF BENEFITS REVIEW BOARD AND ORDER OF THE 
ADMINISTRATIVE LAW JUDGE, DATED OCTOBER 30, 1975 

H.R Rap. No. 92-1441, 92d Cong., 2d Sess. 11 (1972). The 

fact that the container had been removed from a ship at one 

ioc^iion and transported to another location for stripping 

doea not take it out of maritime commerce. See Stockman , 

supra. Cargo remains in maritime commerce until it is 

delivered to a consignee for further trans-shipment and 

moving a container from one location to anothe.r for the purpose 

of stripping, removing its contents in preparation for 

delivery to consignees, is not itself "furt/.er trans-shipnent" 

so as to take it out of maritime commerce. 

The employer contends that it is not an ’employer" 
within the meaning of Section 2(4) because it was not engaged 
in unloading a vessel at the 19th street pier at the time of 
the claimant's injury. Since the claimant and his co-workers 
were engaged in a longshoring operation, maritime employment, 
the employer is an "employer" as defined in Section 2(4). 

Harris v. Maritime Terminals, InC. , 1 BRBS 301, BRB No. 74-178 
(Feb. 3, 1975). 

The employer's argument that the place of injury, the lyth 
Street Pier, iB not within the jurisdiction of the Act, is 
without merit. The claimant was injured within the confines 
of the employer's terminal, adjoining navigable waters. Such 
a terminal is within the "situs" jurisdiction of the Act. 

Lopez v. Atlantic Container Lines, Ltd. , 2 BRBS 265, BRB No. 
75-117 (Sept. 9, 1975). Since the claimant was injured within 
a terminal customarily used by an employer in loading 
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DECISION OF BENEFITS REVIEW BOARD AND ORDER OF THE 
ADMINISTRATIVE LAW JUDGE, DATED OCTOBER 30, 1975 

or unlo'ding vessels, even though at a neighboring pier 
rather than the specific *here the claimant was working, 

the jurisdicti' nai reqv i 'em* r. of Section 3(a) is satisfied. 

See Harris v. fa . .t ninals, Inc. , supra . 

The employer ' t i ricil argument, that finding this 
claimant to be covered requires an unconstitutional inter¬ 
pretation of the Act, must be rejected. The Board's views 
on this subject have been adequately discussed in a prior 
opinion. Cop pollno v. I.T.O. Co., Inc. , 1 BRES 205, 

BRB No. 74-136 (Dec. 2, 1974). 

The Decision and Order, as amended, of the administrative 

law judge, is affirmed in all respects. 


We Concur: 

Dated this 30th day 
of October, 1975. 
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US DLFAKTMLNi Ol LABOR 

BlNKFIlS RfcVli-Xl bOAKL. 

Washington, dc ioiio 


‘"c 

* \f \ 

\ J&j $ 

*l*r u O' * 


A decision by the Benefits Review Board 
becomes final after 60 days from the date such 
decision is issued unless a petition requesting 
review has been filed in the appropriate United 
States court of appeals. 33 U.S.C. §921(c). 


4 
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TRANSCRIPT OF TESTIMONY. 

UNITED STATES DEPARTMENT OF LABOR 

OFFICE OF THE ADMINISTRATIVE LAW JUDGES 

------------------x 

L» the matter of the claim for 
compensation under the Longshoremen's 
and Harbor Workers ' Compensation Act: 


CARMELO BLUN1X), 


Claimant , 


vs. 


INTERNATIONAL TERMINAL OPE RATING 
COMPANY, INC., 


Case No. 75-UKIA-157 

Formerly Case No. 

2-31357 


Err; loyer. 


and 


Self-Insured, 


Carrier. 


WTSB Hearing Room, 36th Floor 
26 Foley Plaza 
New York, New York 
Wednesday, December 11, 197^ 

The above-entitled matter came on for hearing before 

the Honorable PATRICK Q. GERAGJfTY, Admlnlatratlve Law Judge, 

at 9:26 o'clock, a. m. 

APPEARANCES: 

On behalf of the Claimant! 

ANGELO C. OUCCIARDG, XSQ. 

Israel, Adler, Ronea ft Oucclardo 
160 Broadway 

New York, New York 10036 
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APPEARANCES (Continued): 

On behalf of the Eftii>loyer: 

LEONARD J. LINDEN, ESQ. 
Linden & Gallagher 
20 Veaey Street 
New York, New York 10007 


CONTENTS 


WITNESS 

Cannelo Blundo 


EXAMINATION 

DIRECT CROSS REDIRECT RECROSS 

ii 26 37,41,46 40, 45 


Albert W. Cash 


13 Rebuttal by Mr. Gucclardo 


EXHIBITS 




EXHIBITS 


MARKED RECEIVED 


No. 1 and No. 2 




4 




29a 
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piaattg. 


JUDOE GKHAOHTY: The hearing will come to order. 


This la a formal hearing de novo. In the matter of 


the claim for compensation under the Longshoremen's and Harbor 

Workers 1 Compensation Act. 

It is the case of Carmelc Blundo — is that the 

correct pronounciation, Mr. Gucciardo? 

MR. GUCCIARDO: Yea, it ia. ■* 

JUDGE QisHAGHTY: Carnelo Blundo, B-l-u-n-d-o, 
Claimant, against International Terminal Operating Company, 
Inc., the Employer, and is he self-insured, Mr. Linden? 

MR. LINDEN: Yea, sir. 

JUDGE GERAGHTY: It 18 Case No. 75-LHCA-157# 

formerly Case No. 2-31357. 

The parties ere advised that this proceeding »ould 
be conducted in accordance with the provisions of the Act, the 
rules arid regulations of the Department of Imbor implementlng 
the Act, and the appropriate sections of the Administrative 
Procedure Act. 

I am Patrick Q. Oeraghty, the Administrative Law 
Judge designated by the Chief Administrative Law Judge, to 

preside at this proceeding. 

Would counsel for the claimant please identify him¬ 
self for the record? 


•/ 
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MR. GUCCIARDO: Angelo C. Gucclardo, of the fl in of 
Israel, Adler, Ronca and Gucclardo, 160 Broadway, New York, 

New York, 1003fc. 

MR.LINDEN: Leonard J. Linden, Linden and Gallagher, 

20 Veaey Street, New York, New York, 10007, for the oelf- 
lnaured employer. 

JUDGE OERAGHTY: Are counsel ready to proceed? 

MR. GUCCLARDO: We *re. Your Honor. 

1 would like to make e brief opening statement 

relative to stipulations. 

JUDGE OERAGHTY: May I get to the formality part 

before you get to that? 

The hearing is being held pursuant to notice issued 
the fourth day of November, 197**» setting down this matter for 
formal hearing at this time and place. 

Counsel are advised that the decision in this matter 
will be based on the record made herein today and that any 
documents, papers or exhibits previously submitted to the 
Deputy Cownlsaioner are not a part of the record at this time 
and that if counsel wish such papers to be made a part of the 
record, they will have to be reoffered. 

Now, Mr. Gucclardo, are there some stipulations? 

4R. 0UCC1HRD0: Yes, Your Honor. 

There are stipulations which are essentially con¬ 
tained In the memorandum of conference held May 29th, 1974, 
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b »>*.. John M. Gontaryk. 

Aid as to all the essential facta contained In this 
{. ■!■;, randum, both aides agree to stipulate thereto, except to 
i . ijiirfDtion of jurisdiction, which is the sole question 
presented to Your Honor for decision. 

JUDGE GERAGMTY: Just to be sure, the average wage 

is 42i>7.69. 

MR. LINDEN: That la right, air. 

JUDGE QERAOHTY: That la down at the bottom of the 
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MR. GUCCIARDO: I am looking on the memorandum 1 am i 
about to offer Into evidence. 

Your Honor, $171.79 per week la the rate. 

JUDGE QililAGHTY: Now, I have not had an opportunity 
to aea the document you are referring to, Mr. Qucclardo, and 
i don't believe that It la possibly the same memorandum that 
I have. 

Would counsel come to the bench ao that we are sure, 
since this la going to be the basis of the stipulations. 

Off the record. 

(Discussion off the record.) 

JUDGE aSRAGHTY: On the record. 

MR. GUCCIARDO: Your Honor, respondent and claiaant 
^olntly offer for your consideration as part of the evidence, 
the memorandum of conference dated May 20th, 197^# by John M. 


I 
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Gonteryk, ea well as the referral of clalci to formal hearing 
also signed by John M. Gonteryw, Claims Examiner, for the 
U. S. Department of Labor. 

Both exhibits are to be considered as a Joint exhib¬ 
it by claimant and respondent, the sole issue to be tried, as 

| 

I said before, ia jurisdiction. 

JUDGE GHRAGHTY: Mr. Linden, is that agreeable with 

you? 

MR. L7 - .W: That ia correct. 

Of course neither of us stipulate that the conclu¬ 
sions arrived at as to the Jurisdiction set forth in the 
memorandum that has juat been submitted are to be conceded by 
either aide and further that the only claim la for the period 
of disability as indicated in the memorandum which is January 
9 , 197^, through April 15* 197 2 *, inclusive, leas two days' 
work. 

In all respects, I believe that the memorandum is 

correct. 

JUDGE GERAGJfTY: The memorandums will be accepted as 
Joint Exhibits, limited to the facts and not the conclusions 
of the Hearing Examiner or Claims Examiner, whatever his title 
ia, and the first typewritten document will be marked aa 
Joint Exhibit 1. 

The two-page exhibit will be marked as Joint Exhibit 
2 for purposes of identification. 


> 

< 1 . 
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1 (Whereupon, the documents above 

2 referred to were marked as Joint 

3 exhibit No. 1 and Joint Exhibit No. 

4 2 for Identification.) 

5 JUDGE GERAQHTY: Wnile we are on exhlbita, ere there 

6 an other exhlbita that either aide wiohes to offer? 


Mayb« we could diapoae of ell the exhibits at this 


point. 


Do you nave any, Mr. Linden? 

MR. LINDEN: No, air. 

MR. GUCCIARDO: No, Your Honor. 

JUDGE GERAQHTY: Are there any opening statements 
that either side wishes to make with respect to the Issue end 
which I take It is jurisdictional? 

MR. GUCCIARDO: I will waive opening statement. Your 
Honor, and reserve my statement for the closing atctemsnt. 

MR. LINDEN: I would rather mane closing statements. 


JUDGE OERAGHTY: Do you have any witnesses, Mr. 


19 Uucciardo? 


MR. GUCCIARDO: Yea. 

1 have the claimant. 

JUDGE GERAGHTY: Would you call him? 
MR. GUCCIARDO: Mr. Canselo Blundo. 


Whereupon, 


CARMELO BLUNDO 


■' . 
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was called au a witness, and after having been first duly 
sworn by the Administrative Law Judge, was examined and 
testified as follows: 

DIRECT EXAMINATION 
BY MR. QUCCIARDO: 

Q Mr. Blundo, would you please give your name and 
address for the record? 

A Carrielo Blundo, 1339 49th Street, Brooklyn. 

Mr. Blundo, whet is your occupation? 

Checner. 

How long have you been checker? 

Five years. 

Do you regularly work as a checker for a particular 


Q 

A 
Q 
A 

Q 

employer? 

A Yes, sir. 

Q What employer? 

A ITO. 

q will you tell us for the record where you perform 

your duties as a checker? 

A 21st Street. Mostly on 21st Street. 

q Where la 23rd Street located? 

A Excuse me? 

JUDOS QSRAOHTY: Excuse me. 

The witness Is saying Jlat Street and you are saying 
23^d Street. 


V. 
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THJi WITNESS: 21st. 

MR. GUCCIARDO: I stand corrected, I aui aorry, 

THE WITNESS: I worn on 21at Street, which occupies 
21at Street up to 19th Street. 

BY MR. GUCCIARDO: 

Q la there a gate maintained in order to go into thie 
pier area? 

|| 

A Yea, there Is two gates, one on 20th Street and one 
j| on lyth Street. 

JUDGE QERAGHTY: Mr. Gucciardo, I don't want to 
Interrupt, I know you are totally familiar with the area, and 
1 am little bit because of prior hearings, but the man has 
j only stated that he works on 21st Street, which anybody read¬ 
ing the record would take as Just a block In the middle of the 
city, maybe, and I am sure you mean it as a pier. 

MR. LINDEN: And I think he also said 19th to 21at 
Street, which la correct. 

MR. GUCCIARDO: I am going to get to that. Your 
Honor, the gate and enclosure and ao forth. 

BY MR. GUCCIARDO: 

Q la there a gate maintained to these premises known 
as 21st Street? 

A Yes, there is, 

Q There la a fence around the area, too? 

A There Is. 
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Q Whet ia this, actually, 21at Street. You said you 
work at 21at Street, but what Kind of facility? 

A It Is a pier. 

Q Ia It adjacent to navigable waters of the United 
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States? 

A Yes, it la. 

Q Prom the entrance or the gate to the water's edge, 
how many l’eet would you say that <j? 

A Well, coming in froo. 21st Street, I would say It Is 
about a block and a half, two blocks. 

Q Could we have an Idea what type of a block you are 
talking about? 

A A long block. 

Q But feetwise, could you tell us? Of.e hundred feet? 
Two hundred feet? 

A I estimate a block to be a f ^roximately about five 
hundred feet. 

I would say It is about seven hundred, eight hundred 

feet. 

q £o. In other worda, from the main gate to the water t 
edge is about seven hundred feet? 


22 

23 

24 

25 


A Right. 

Q How wide la It or how long running along the 
waterfront? 

A It extends from 21at Street over to 19 Street. 



37a 


11 


11 


Q 

How many feet Is that as best you can give us? 

2 


A 

1 would say approximately about another thousand 

3 1 

1 

feet 

• 





So the whole area would measure one thousand feet 

5 

by seven 

hundred feet? 

6 


A 

1 would say that. 

7 


Q 

Is this entire area one thousand by seven hundred 

8 . 

1 

approximately enclosed? 

9 : 


A 

It la enclosed. 

10 


Q 

It has two gates that you previously testified to? 

11 


A 

Right. 

12 ! 

' 



MR. LINDEN: We so concede. 

13 



MR. GUCCIARDO: I know. 

14 



That la why I am lead.’ng him, Mr. Linden, to save 

15 

some 

time 

1 • 

16 



BY MR. 0UCCIARD0: 

17 


Q 

is there a guard maintained at these gates? 

,8 ' 


A 

At both of them. 

19 


Q 

Who are the guards? 

20 


A 

They are Me Ro be rt guards. 

21 


Q 

Who engages the McRobert guards aa far as you Know? 

22 


A 

ITO. 

23 


Q 

You mean the International Terminal Operating 

24 

Company , 

Jnc.? 

25 


A 

Right. 
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Q Do you work for the International Terminal Operating 
Company, Inc.? 

A Yes. 

Q Whet is the business of the International Terminal 

0 ;je ra t ing Company „ If jc . ? 

I 

A To receive — 

Mft. LINDEN: I object, unless he shows foundation 
to show that he knows. 

JUDGE GERAGHTY: Ask the foundation. 

BY MR. GUCCIARDO; 

Q How long have you worked for — I will abbreviate it 
for the record, I TO? 

A Five years. 

Q In what capacity have you worked? 

A Aa a checker. 

Q Do you know what business they are In? 

A Yes, I do. 

Q What is their business? 

A Por discharging and loading cargo. 

Q On who re ? 

A' Onto ships. 

Q How many ships can be accommodated at this facility 
at 21st Street, pier of 21st Street? 

A Approximately five. 

Q Five ships? 


ii 
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By the way, thia la in Brooklyn? 

A Yes, sir. 

Q Does ITO engage 8 longshoreman to work both on the 

vessels and on the dock? 

A Yes. 

Q Is the '■ole business conducted at this facility, 

pier 21a t Street, Brooklyn, the loading and unloading of 
vessels? ^ 

MR. LINDEN: 1 object to that as leading. Nor Is 
there any foundation that he knows it. 

JUDGE GEHAGHTY: That Is true, Mr. Gucclardo. 

MR. GUCCIARDO: All right. 

BY MR. GUCCLARDO: 
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Q You sold you worked for ITO for approximately five 

years. 

Where have you done this work? 

A Mostly on 21st Street. 

Q Do you know what business they are engaged In at 
2l8t Street? 

A Yee, I do. 

Q What la the business that they are engaged In? 

A They ere In the business of loading and —• of 

delivering and receiving of cargo. 


21 


Q In conjunction with what? 

A With loading and discharging vessels 
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14 


1 

Q 

Are they engaged in any other business aa far sa you 

2 

know, at 

that particular facility, pier 21st Street, Brooklyn, 

3 

New York? 

4 

A 

Yea. 

5 


They were engaged in stripping containers for 

6 

American 

Export Lines. 

7 

Q 

Por the record, what does stripping containers 

8 

mean? 


9 

A 

That means unloading containers that come off a 

10 

ship. 


11 


JUDGE GERAGHTY: Just to be clear on It, you did say 

12 

were engaged? 

13 


THE WITNESS: Yes. 

14 


The facility has moved to a different pier. 

15 


JUDGE GERAGHTY: I want to be sure that you said In 

16 

the past 

tense, thank you. 

17 


BY MR. GUCCIAHDO: 

18 

Q 

Mow, do you know exactly what you are going to do 

19 

i every day before you do It? 

20 

A 

Mo, 1 don 

21 

Q 

Will you describe for us how the work is assigned 

22 

and where It ia assigned? 

i 23 

A 

Well, the dock boas assigns us In the morning. 

24 


Either he assigns us to delivering freight or 

25 

receiving freight — rather delivering cargo or receiving 
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cargo from, for loading or discharging of ships. 

Q Do you have occasion to go the ships In your 
capacity as a checker? 

A Yea, 1 do. 

Q What percentage of your time is engaged in checking 
on board vessels as opposed to working on the dock? 

MR. LINDEN: I object. 

The issue here is what was he doing at the time that 
he was Injured. 

MR. OUJCXARDO: Your Honor, It is ay contention that 
the activities generally of this claimant and wa»t he Is 
expected to be engaged in is Important and not the particular 
assignment that he may have had on a particular day. 

JUDGE GERAGHTY: There is a recent decision down 
from the Benefits Review Board which you gentlemen m8y not hav« 
heard of yet. 

I believe it 1s Coppollino, I am not sure how the 
name is pronounced, which Involved paper into an IBM machine. 

Are you gentlemen familiar with that? 

MR. GUCCIARDO: I am familiar with that, but not the 
decision. Your Honor. 

JUDGE OERAGifTY: The Board has held that that was a 
covered maritime* without getting Into the merits of the logic 
of the Benefits Review Board. 


Nonetheless, in light of that decision, 1 feel that 

11 
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the record should be al' *ed to be mat . although 1 Indicate 
my reluctar.ce to do so. 

I am aware of the decisions in other court in which 

they .-.ve said, Mr. Linden, it is the duties at the time o: 

the injury, not what he did two weeks ago. 

MR. LINDEN: Even in Coppollino, what they did ws,3 

examine what he was doing at the time he was injured. 

This question is not devoted to that. 

JUDGE GERAGHTY: I think it is more in the nature 
of a foundation question, am I correct, Mr. Gucclardo? 

MR. OUCCIARDO: It is a little bit more than that. 
Your Honor. 

It is my contention that all of the activities that 
this man la expected to be engaged in ahould be weighed in 
evaluating whether or not this man is engaged in longshore 
activity and not a particular activity at a particular time. 

1 realize that some of the -We .nistratlve Law Judges 
do not go along with that thinking. 

However, I ahould be permitted to develop the 
record for purposes of appeal if an appeal: should be warrsnted 
pending on your decision. 

JUDGE GERAGHTY: l don't agree with your reaaonlng. 


23 

24 

25 


Mr< Oucciardo. 

However, I would allow you to make proffer for the 
record and take the answer to your question with the understanking 
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tnat 1 so doing It solely as a proffer and sustain fir. Linden's 
objection, if that is the purpose of your question. 

HR. OUCCLARDO: Then, will you permit him to answer 
the question? 

JUDGE GERACHTY: Yea, air, I certainly would. 

Would you enswu** the question or we will read it 

back. 

THE WITNESS: Well, whenever I am assigned to a ship, 

I spend approximately eight houir, a day. 

* 

As a matter of fact, 1 do spend eight hours a day 

checking. 


12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


BY MR. GUCCIARDO: 

Q My question was, Mr. Blundo: In the course of a 
year's time, while working for ITO as a checker, what per¬ 
centage of your time will be spen. on board a vessel aa oppoaec 
to working on the dock? 

A It va riea. 

It varies to whenever he aasigna me to a ship as a 
ship's checker. 

Q But you have past experience of working on the ship 
aa o checker? 

A Yea. 

Q Could you give us a percentage of the time? 

A I would say approximately 20 percent of the time. 

Q That you work where? 


li 
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A On the ship. 

Q Thank you. 

Now, during the course of the day, are you assigned 
to one particular task, or do you finish a task and then are 
reassigned and reassigned as the case may be? 


\ 


When I am assigned to a ship, I stay with that there 
until the loading and discharging of cargo is finished. 

Q All right. 

Let us now go to when you are assigned on the — 
to work on the pier. 

Do you work at a particular taak or particular van 
all day long* or are you ahifted? 

A 1 an ahifted around. 

Q When you say you are shifted, on the day In ques¬ 
tion, you were Injured discharging a container or a van? 

A Right. 

Q Tot che record, la a van and container considered 
the sane thing? 

A Yes, it la. 

Q Now, assuming that you had nee had the accident and 
you finished discharging that van, what other types of work 
would you be expected to do? 

MR. LINDKMt I object. 

He has not Indicated a different type of work. 


O 


r 
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He may be assigned to a different container. 

MR. GUCCIARDO: I agree with your exception and 


withdraw It. 


BY MR. GUCCIARDO: 


Q What else would you be expected to do when you 
finished the van, assuming that you reported to the hatch 


boss — 


JUDGE GKRAGHTY: Mr. Gucciardo, are you still In 
your proffer now because I would like to get to the day in 
question. 

MR. GUCClAivOO: One more question now. Your Honor. 

THE WITNESS: When we finish unloading the contain¬ 
er, we go on to another container. 

If not, he will assign us to another task. 


MR. GUCCIARDO: All right. 

JUDGE UERAGHTY: Does that finish your proffer of 


general activities, Mr. Gucciardo? 

MR. GUCCIARDO: Yes, Your Honor. 

BY MR. GUCCIARDO: 

Q You were injured on January 8th, 1974* !■ that 


correct? 


YWs, air. 


Q Will you tall ua physically where you ware looated 
at the time of your injury? 

A I w* ' located on the 19th Street aide of the pier. 


A> 
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Q How far from the water's edge were you working et 


the t line ? 


A Approximately thirty l’eet, forty feet. 

Q What were you doing? 

A We were unloading a container? 

Q What was to be done with the goods that had been 
unloaded from this container? 

A It was to be put in a bonded warehouse on the pier. 

Q Then, what was to be done with these goods? 

A Then, as these here cargo were assigned to a 

consignee, and they would come down to pick it up from Customsj 
it had to be released and they would have to be paid from 


Customs, 

Q When you say Customs, what do you mean by Customs? 

A 0. S. Customs. 

Q Are these wen employed by the U. S. government? 

A Yes, sir. 

Q Do they have to do with checking the cargo that is 
received from overseas or from any — 

» • 

A Well, checking end also receiving duty on it and 
payment for the cargo received. 

Q la there s particular type of facility that this 
type of cargo has to be put in before it is delivered to the 
consignee? 


Yes. 


\ 


t 
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It has to be put in a bonded warehouse< 


Q Do you know where thla container cane from that you 
were discharging? 

A It came fron either Holland Hook or our facility out 

in Jersey. 

MR. LINDEN: I didn't hear the last part. 

THE WITNESS: A facility out in Jersey. 

One of the piers out in Jersey. 

MR. LINDEN: I object to the question on the grounds 
thet he does not Know where it case fron. 

He is stating where it nay have cone fron. 

JUDOS OEftAQHTY: It does not appear that he really 
knows of hla own knowledge, Mr. Gucciardo. 

I would sustain that. 

BY MR. GUCCIARDO: 

(i Regardless of where it came fron. do you know the 
stevedoring company that unloaded it? 

A Right. 

Q What is it? 

MR. LINDEN: May I object to that unless he aaka 
unloaded fron where? 

MB. OUCCURDO: All right. 

MR. LINDBN: la he unloading the container or taking 
the container off a ship? 


JUDGE OERAGHTY: I think if you will address that 
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question specifically. 

MR. GUCCIARDO: I understand what he is driving at. 

I will withdraw it. 

BY MR. GUCCIARDO: 

Q Do you, of your own Knowledge, know whether this 
particular container that you were working o/i had been union i- 
ed from a vessel? 

A Yea. 

Q Did you have papers In your possession Identifying 
It to a vessel? 

A Yea, sir, I did. 

Q Do you know who, what stevedoring company rather. 
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had unloaded it from the vessel? 

A ho. 

That I don't know, but whan it comes dow- to the 
pier, it is in the hands of ITO. 

Q Does ITO have operations in Staten Island and New 
Jersey, as far as you Know? 

MR. LINDEN: I object. 

Immaterial to the issues in this case. 

JUDGE GHRAGHTY: What is the relevancy? 

MR. GUCCIARDO: I am trying to tie up the fact that 
ITO unloaded thia cargo wherever it had been unloaded. His 
own employer. 

JUDGE QERAGtfTY: I think he haa already said it was 
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la the hands of ITO but beyond that he doesn't know, of his 
own knowledge, based on the prior question, as to where the 
Cargo came from, so 1 don't see how he could possibly answer 
that. Hr. Gucclardo. 

BY M3. GUCCIARDO: 

Q Do you know why the cargo wr.i bought to 21st Street 
pier for the purposes of stripping it from the container? 

A It is to be put in e bonded warehouse. 

Q Couldn't that be done wherever it was unloaded from 
the vessel? 

A I guess they didn't have the bonded warehouse on the 
facility. 

HA. LINDEN: I object and ask that it be stricken. 

He wasn't asked to guess. 

BY HR. GUCCIARDO: 

Q Do you know why, rather than guess? 

Don't use the word "guess." 

A They didn't have U. 3. Customs facility on there 
to store this cargo. 

Q Does all the cargo have to be put in a bonded ware¬ 
house before it la delivered to the consignee? 

A To my knowledge, only container cargo has to be put 
into bonded warehouses. 

Q Do you know why that has to be done? 



A 


Because — 
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JUDGE aERAQHTY: Excuse me* Nr. Blundo. 

We have gone through that two or three times with 
bonded cargo arid consignee and U. S. Customs. 

4 

I don't think that w* have to do It again unless 
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you really feel that you need that for your record. 

MR. GUCCIARDO: No, we'll pass over that. 

BY NR. GUCCIARDO: 

4 

Q Now, after It is, the container Is stripped, and It 
la put Into the bonded wc ahouso* what occurs, what happens to 
that cargo? 

A The consignee comes down to pick It up and pay duty 
on It. 

Q And after the duty la paid, what happens? 

A Then It Is loaded on a truck and taken off the pier. 

Q Who does the loading onto the truck? 

A Longshoremen, 

Q Who do the longs ho remen work for' 

A rro. 

Q Where la the truck physically located In relation to 
the pier that you described? 

A Right on the pier. 

Q Does he have to go through the gate that is main¬ 
tained by the Me Robert guards that you testified to before? 


A Right* yes, 

Q Now, is this the usual procedure that Is followed In 
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u.i, ding the bonded merchandise or bonded cargo from c 

1'stUi.ii 1 ? 

A Right. 

MK. LINDEN: I object to that. 

Ha hasn't Indicated that he knows what the usual 
la. 

All lie is doing ia unloading a container. 

JUDGE GERAGHTY: I think you could get the same 
&n~war by just turning the question around. 

MR. GUCCIARDO: I will. 

BY MR. GUCCIARDO: 

Q Mr. Blundo, you said you were a checker? 

A Yea, sir. 

Q Do you, of your own knowledge, know what the 
i>.*ocedure is in releasing bonded cargo to consignee? 

A Yeu, 1 do. 

Q What is the usual procedure? 

A Well — 

JUDGE uERAGHTY: Well, without going through it In 
tetall, ia the usual procedure what you have already describ¬ 
ed, Mr. Blun»o? 

TUB WITNESSt Somewhat like. 

JUDGE OBRAOHTYi What do you mean, somewhat like? 

THE WITNESS: Well, before I can release cargo to a 
truckdriver, it has to be released to — by Customs, themselves. 
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JUDGE GERAGHTY: So you need the release from 
Customs before it can be released to the consignee? 

THE WITNESS: Eight, to be cleared through Customs. 
JUDGE GERAGHTY: I think we have gone through it two 
or three times. 

MR. GUCC1ARD0: I am going to get to the accident 

now. 

BY MR. GUCCIAPJDO: 

Q Will you tell us briefly how the accident occurred? 

A Well, the cargo was coming off the container and I 
was going around to mar* the draft. 

There was ice on the ground and I slipped on the ice, 
hit my back and my head on the ground. 


You used the word draft, and what does that mean. 


please? 


A The draft la a pallet containing the cargo. 

Q Doea the cargo on the pallet have markings on it? 

A Yes, it has, and I go to give it a marking that they 

give me to put on it, with crayons. 

According to my manifest sheet. 

MR. GUCCIAhiXK X have nothing further, 

JUDOE GKfAGHTY: Mr. Linden? 

CHQSL-EXAMINATION 
BY MR. LINDEN: 

Q I believe you came to the area where you were working 


J 
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1 

ti.n is enclosed in this fence, it Is approximately aeven 


2 

tit «ir. d feet from the water and extends about one thousand 


3 

f<. ... along the water? 


4 

k flight. 


5 

Q When the ships come in, when the ships come Into 


‘1 

UUu area, it cornea in and la berthed parallel to the land, la 


7 

thai correct? 


3 

A To the pier. 


9 ! 

i'i Well, the pier ia parallel to the land, isn’t It? 


10 

A Well — 


11 

MR. GUCCLAHJX): I am going to object to the question 


12 

unless we get the type of pier, whether it ia a finger pier 


13 

or bulkhead pier. 


14 

JUDGE OERAGHTY: Be a little more specific, Mr. 


15 

Id ndea. 


16 

MR. LINDEN : Well, I think when lie answers the 


17 

question, we will find out whether it 8 tic tea out in the water 


18 

or la out by the land. 


19 

JUDGE QERACUTTY: Do you understand the question, Mr. 


20 

blundo? 


21 

THE WITNESS: Yea, It la a finger pier. 


22 

BY MR. L1ND3N: 


23 

Q It stlcka out into the water? 


24 

A Right. 


25 

Q Were you working on the portion that was over the 

- 


w 


/ 





water or the portion that was over the land? 


A Over the portion over the water. 

Q You state that the area ia one thousand feet along 

the water and tliat the ahips pull in parallel to the land, is 
that right? 

MR. OUCCIARDO: Objection, Your Honor. 

He did not atate that they pull in parallel to the 

land. 

JUDGE GERAGHTY: This la cross-examination, Mr. 

Gucclardo. 

I am going to let Mr. Linden — he indicated that 
the ships pulled In there and I think thi3 ia a reasonable 
construction of the prior testimony. 

If the witness agrees or disagrees he can atate 
whether or not he does. 

BY MR. LINDEN: 

Q The ships pull in parallel to the land, you told 
us, didn’t you? 

A That is before you explained to me about a finger 

pier. 

Q I didn’t explain anything to you. 

1 merely asned you a question. 

A Well, It la parallel to the pier. 

Q It is not parallel to the land? 
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1 

Q 

The nose of the ship is pointed toward the land. Is 

2 

that what 

you are telling uo? 

3 

t 

Right. 

4 

Q 

how, you say that you are fasdllar with the business 

5 

or ITO at 

this location? 

6 

A 

Yes. 

7 

Q 

You told us, according to an onawer of Mr. 

8 

Ut , 1 [t K*dO 

, that they were loading and unloading ships? 

9 

A 

Right. 

10 

Q 

Now,, you also made mention of the fact that they 

11 

i 

ware engaged, were your words, in stripping containers for 

12 j 

American Export Lines? 

13 

A 

> 

Yes, sir. 

14 

Q 

At the time of your injury, that is exactly what 

15 

they were 

engaged in, is that true? 

16 

A 

Right. 

17 

Q 

You were engaged in checking cargo that was being 

18 

1 

token from a container for American Export Lines, is that 

19 

right? 


20 

A 

Right. 

21 

Q 

Now, that container was not unloaded from the ship 

22 

that had 

berthed In this area, waa it? 

23 

A 

No. 

24 

Q 

How did that container get to ITO'a area, we will 

25 

call it ITO'a area, meaning the seven hundred by one thousand 
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foot area. 

How did It get over there? 

A It was brought over by Murphy t rue kd river. 

Q Who? 

A Murphy Trucking. 

Q What la Murphy Trucking; la it a public carrier? 

A I gueas ao. 

Q The t rue kd river la ILA members or members of the 
Teamsters Union? 

A Teamsters. 

Q Truckdrivers are not in the employ of 1TO, are they? 

A No, they are not. 

Q Do you Know who pays the trucking concern to bring 
these containers over to this areu? 

MR. GUCCIARDO: Objection, Your Honor. 

It is Immaterial to the issues. 

Aa long as they are not employed by ITO, what dif¬ 
ference does it make who pays them? 

JUDGE GERAGHTY: I will let him, as long sa it is 

cross. 


21 

22 

23 

24 

25 


Who pays them? 

BY MR. LINDEN: 

Q Do you know who pays these men? 

A I suppose if John Murphy hires them. 


pays them. 



John Murphy 
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(i Do you know who pay* Murphy for transporting the 


costumers? 


A I guess — whoever pic*s up the -- 
Mrt. OUCCIARDO: Your Honor — 

JUDGE GKRAGHTY: It la apparent that the witness 
ui id not know. 

He la suggesting, Mr. Linden. 

MK. LINDEN: Well, Judge Oeraghty, this Is, of 
couidu — also goes to the weight of the allegation that he 
knows the business. 

JUDQH QERAGHTY: The buainess that he was talking 
about was the longahorlng activities, not the business outside 
the gate or how cargo, who pays for It there. 

1 drew the distinction. 

MR. LINDEN: la that conceded so then I can depart 
frooi this particular area of cross-examination? 

ThlB witness is not familiar with fcirphy Trucking 
or anything to do with the container moving into this area. 
JUDGE GERAGHTY: I can't concede anything. 

MR. LINDEN: I am asking If Mr. Oucciardo will 

concede that. 

MR. OUCCIARDO: I am not conceding anything. 

Just that this man does not know anything about the 

Murphy Trucking. 

BY MR. LINDEN: 
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Q You are not familiar with the contractual relational 
between ITO, American Export Linea or the trucking company as 
to who la obligated to do what as far as getting containers 
to this area, are you? 

A One thing I do know is that the contairiera come off 
the ehip — 

Q I know you are quite interested in establishing that 
but I would like you to please answer my question, ii you will 
MR. GUCCIARDO: Object to counsel arguing with the 

witness. Your Honor. 

JUDOE OERAQHTY: You are arguing,Mr. Linden. 

But the counsel la correct in that you are not 
answering the question as posed. 

When you are asked the question, Mr. Blundo, answer 
the question as put to you. 

If you don't know the answer, then say that you 
don't know it. 

Do you understand what I am telling you? 

THE WITNESS: Yes, sir. 

JUDOE OERAQHTY: Now, let me hear what you want to 

say. 

THE WITNESS: As far as the operations on the pier, 
I am well familiar with them. 

JUDOE OERAOHTY: Fine. 

Now, if he aaka you a question about that, then you 
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try t ind answer the question that Mr. Linden aska you and the 
answer you were giving was really not responsive. 

You have to respond to that question, not what you 

went to say. 

Reask the question, Mr. Linden, and if you don't 
know i.iie answer, you Just say that you don't know. 

THE WITNESS: Can 1 point out one fact? 

I see the containers and — now as far as Murphy 
la concerned, we are only interested in what comes in on them 
and we do the work l'or ITO as stripping containers. 

JUDOS GERAGHTY: Okay. 

Thank you, Mr. Blundo. 

BY MR. LINDEN: 

Q The answer to my question is: You ere not famllier 
with the contractual relationships whereby ITO does work for 
Amev-lean Export Lines or Murphy does work for whoever, and 
tirJngH the containers into this area, are you? 

JUDOE OERAGHTY: Mr. Blundo, do you know what 
contractual relatlonahipa means? 

THE WITNESS: No, 1 don't. 

JUDGE GERAGHTY: What he ia asking you ia: Do you 
know what kind of agreement, paper, contract, la signed 
between ITO and anybody else? 

THE WITNESS: No, that I don't. 

It Is none of ny business. 
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JUDGE GSRAGHTY: Is that enough? 

MR. LINDEN: Yea, It is. 

Thanx you. 

BY MR. LINDEN: 

Q Now, you also indicated originally, generally, that 

ITO is engaged In the business of unloading end loading ships, 

18 that what you told us? 

A YeB. 

Q The work that you were doing was not the loading or 

the unloading of a ship, you were Just either loading or un¬ 
loading a container? 

MR. OUCCIARDO: Object lor. Your Honor. 

This la a determination that has to be made by you. 

MR. LINDEN: I am talking about the physical movement 
of the cargo. 

JUDGE QERAGHTY: Objection overruled* Mr. Oucciardo. 

He la asking the question in a proper form. 

He Is asking at the time of the accident, was he 
loading or unloading a ship or was he loading or unloading a 
container. 

That, 1 think, is a proper question, Mr. Oucciardo. 

MR. OUCCIARDO: The Benefits Review Board has already 
ruled that the process of unloading does not stop at the 
stringpiece; that the container 1* unloaded and then It has to 
be delivered to the consignee and that includes an entire 
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p .'v CuJB . 

Tnore lias already been a determination made along 
thube lines. 

JUDGE GERAGHTY: I realize what the detennlnatlons 
it.. been with respect to that, Mr. Gucclardo, but that does 
not p'-event Mr. Linden from asking the man what he was doing 
b < i.» u time of his injury, loading or unloading a ship, or 
It a ing or unloading a container. 

What further ramifications flow from that as a 
i uil r of law is a wholly different story. 

BY MH. LINDEN: 


12 |l 

13 

14 : 

15 i 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q The question is: That you were not taking, checking 
ttMgo from a ship that was berthed there or put on there, you 
were checking cargo that was being taken out of the container 
that was located at this building, is that correct? 

A Yes. 

Q Now, it i8 also true that you do not know who took 

the particular container off the ship wherever it was taken 
off, and put it on the land, do you? 

A Will you repeat that again, please? 

44 Yes. 

You do not know who, what company, what person, took 
the container upon which you were working 8t the time you rre 
injured, from the ship, wherever it was, and put it physically 
on tlie land? 


A 


Well, if the container come from Holland Hook, it 
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was taken off by American Export Lines. 
Q But you don't even know that. 


You don't know where it came from specifically, do 


you? 


A Well, the paper is on it. 

I have to know what is on the papers end the papers 
clearly explain American Export Lines. 

The ship belongs to American Export Lines. 

Q Are you generalizing as to who ectually took this 
container from what ship or don't you recall? 

A Well, I don't recall the name of the ship that it 
came off of. 


But 1 know that the container came off the ship. 

Q No question about that. 

But my only question to you was, you don't know? 

A It could be any one of a number of ships. 

It could be the Defiance, the Lightning. 

JUDGE OBRAGHTY: Walt a second, Mr. Blundo. 

What you are saying, Juat ao we don't get the record 
confused — Mr. Linden ia asking you what gang of longshore¬ 
men took it off the ship? 

THE WITNESS: No, I don't. 

BY MR. LINDEN: 

Q Do you know how long before you started working on 
thla container It had been removed from the ship? 
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1 

A Approximately the same date or the day after. 

2 

Q Do you know. 

3 

A No, I don't. 

4 

Q Is it true, air, that aruetimea a contains ■- ia 

5 

removed from a ship at a distant point? It might take several 

6 

daya before it will get to the area before it is unloaded? 

7 

A Not to my knowledge. 

8 

Q You don't know, do you? 

9 

A No. 

10 

MR. LINDEN: I don't think I have anything else. 

11 

MR. OUCC1ARDO: I have one or two. 

12 

REDIRECT EXAMINATION 

13 

BY MR. OUCCIARDO: 

14 

Q What ia the uBual period of time from the time a 

15 

container ia unloaded from a vessel up to the time that it ia 

16 

actually delivered to the consignee. 

17 

MR. LINDEN: I object on the grounds that there ia 

18 

no showing that this claimant knows any of this. 

19 

JUDGE QERACBfTY: You are going to have to aak a 

20 

foundation question, then, Mr. Gucclardo. 

21 

4 

MR. OUCCIARDO: I will correct thit. 

22 

BY MR. OUCCIARDO; 

23 

Q Do you know of your own knowledge what the procedure 

24 

la between the time a container la taken off the vessel and 

25 

delivered to the consignee and how long it takes? 


n 
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1 

A Well* It has to coxae over to the pier to be stripped 


2 

and that ther? could take a week. 


3 

Q la thla the uaual procedure? 


4 

MR. LINDEN: I object, the question has been 


5 

answered. 


6 

JUDOE GERAOHTY: I thlnK I will allow one more 


7 

question. 


8 

He has given the procedure, now Mr. Oucclardo la 


9 

asking, Is tills the general procedure. 


10 

THE WITNESS: Generally, when It con*a down to the 


11 

pier, stripped — 


i " 

BY MR. GUCCIARDO: 


13 

Q Juat answer the question. 


14 

Is thla the usual procedure? 


15 

A Yes, It la. 


16 

Q Did you follow the usual procedure in thla partic¬ 


17 

ular caae? 


18 

A Yes, I did. 


. 19 

Q Now, you mentioned Murphy Trucking or John Murphy 


20 

Trucking. 


21 

Are you paid In any form or fashion by J^hn Murphy 


22 

Trucking? 


23 

A No. 


24 

Q Are you paid by the American Export Lines? 


I 25 

A No. 
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Q When the container la actually unloaded from a 
vessel. It'a done by American Export Lines or stevedoring 
company that works for them? 

MR. LINDEN: I object, the witness has indicated 
that he does not know. 

MR. QUCCIARDO: I am sorry. 

He did not Indicate this particular phase of It. 

JUDOE QERAGHTY: is lias not made any response to 
this particular question, Mr. Linden. 

THE WITNESS: It Is being done by ITO. 

BY NR. GUCCIARDO: 

Q So that the cargo In question was unloaded somewhere 
by ITO? 

A Right. 

JUDGE GERAGKTY: Mr. Linden, you look — he said it 
is unloaded by ITO. 


’7 


18 

19 

20 
21 
22 

23 

24 

25 


MR. LINDEN: I understand what he said. 

BY MR. GUCCIARDO: 

Q Would ITO be engaged In unloading a container from 
fittaton Stevedoring Company or Universal Stevedoring Company? 
A It la. 

MR. LINDEN: I object. 

The witness said he doesn't know. 

ML GUCCIARDO: I Join In the objection and move 
that the answer be stricken from the record. 
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JUDGE QERAGHTYr That takes care of that, Mr. Li.idru. 
BY MR. GUCCIARDO: 

Q Of your own *xiowledge, do you know that ITO has 
stevedoring facilities located in New Jersey aa well aa the 
New York area? 

MR. LINDEN: That la conceded and it is ixiixnate t 'li 1 

to the issues here. 

MR. GUCCIARDO: Aa long aa it la conceded, fine. 

I have nothing further. 

RECRQS.3-EXAMINATION 

BY MR. LINDEN: 

Q You told us a little while ago that you did not know 
who actually took the container from whatever ship it had been 
on when it was shipped Into this country? 

MR. GUCCIARDO: Objection, Your Honor. 

What he stated waa that he did not know the gang that 

did it. 

Not that he did not know who did It, what company 

did it. 

I object to the form of the question. 

MR. LINDEN: I submit my question is based on the 

record. 

JUDOS QKftAOffTY: I would agree with Mr. Oucciardo. 

He indicated that he did not know what gang. 

He did not reflect what company and 1 thin* the 
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1 

question 

as was asked before was extremely narrow. 


2 


MR. LINDEN: All right. 


3 


BY MR. LINDEN: 


4 ; 


Do you know what company was employed to remove the 


5 

particular container which you were working on when you were 


6 

1 

hurt, from whatever ship it had been on, transporting this 


7 

container into the United States? 


8 i 

A 

No. 


9 1 


MR. LINDEN: That is all. 


10 


JUDQE GERAGHTY: Mr. Gucciardo, do you have any- 


11 

; thing? 



12 


REDIRECT EXAMINATION (Continued) 


13 


BY MR. GUCCIARDO: 


14 

Q 

Do you know what stevedoring company had unloaded it 


15 1 

from the 

Vessel? 


16 


MR. LINDEN: I object. 


17 


The question has been answered. 


18 


He la leading him into a different answer. 


19 


MR. GUCCIARDO: No. 


20 


It Isn't, Your Honor. 


21 


His question was too ambiguous for a direct answer. 


22 


MR. LINDEN: Not only ambiguous but all Inclusive. 


23 


JUDGE GERAGHTY: I will agree with Mr. Gucciardo. 


24 


You may answer It. 


‘ 

1 

BY MR. GUCCIARDO: 

• 
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Q Do you kxjow what stevedoring company had unloaded 


2 

this container? 


3 

A No, I don't. 


4 

Q Now, do you know this gentleman sitting In the 


5 

hearing room? 


6 

A No, 1 don't. 


7 

MR. 0UCC1ARD0: All right. 


8 

I have nothing further. 


9 

JUDQE GERAGHTY: Mr. Blundo, let me ask you a couple 


10 

of questions. 


11 

Now, on the day of your accident, you were working 


12 

on the pier Inside of a building that goes out over the water. 


13 

Is that correct? 


14 

THE WITNESS: No. 


15 

JUDGE GERAOHTY: .ty nctea indicated that you were 


16 

working on a portion that stuck out over the water. 


17 

THE WITNESS: Yes, on the atringplece. 


18 

JUDGE GERAGHTY: You were working on the stringpiece 


19 

lou were not outside the building, you were inside 


20 

the building? 


21 

THE WITNESS: That is right. 


22 

JUDGE GERAGHTY: Ann you were engaged as a checker 


23 

In the stripping of a van? 


24 

THE WITNESS: Yes. 


25 

JUDGE GERAGHTY: And Is a van equal to a container. 

i 
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do the words mean the same thing? 

! 

2 THE WITNESS: Yes, air. 

JUDGE GERAOHTY: And the container belonged to wtio? 

4 THE WITNESS; American Export Lines. 

5 JUDGE GERAOHTY: The work was being done by ITO? 

6 THE WITNESS: Yes, air. 

i 

7 JUDGE GERAOHTY: With the longshoremen stripping the 

8 container — who were they employed by? 

9 i THE WITNESS; ITU. 

10 JUDGE GERAOHTY: Did you have papers In your hands? 

11 THE WITNESS: Manifest sheet. 

12 JUDGE GisitAGHTY: What was shown on those papers? 

THE WITNESS: The description of the cargo and the 

14 i consignee and the amount. 


JUDGE GERAOHTY: Did it show where the container 


had cone from? 


THE WITNESS: Yea, it does. 

JUDGE GERAOHTY: Do you remember, of your own 


knowledge right this moment where? 

THE WITNESS: No, because that was the first or 
second draft that it had come out of. 

JUDGE QERAOHTY: When you said it took a week to do 
something, was that the week for the cargo after It comes out 
of the container before it gets in the hsnda of the consignee, 
or is it a week possibly between the time the container comes 
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off the ship until It gets to you? 

THii WITNESS: It could be up to the time it comes to 
me. 

JUDGE GERAGHFTY: It could be as much as a weak? 

THE WITNESS: Yea. 

JUDGE GERAGHTY: On this particular container, do 
you know how long it liad been since it had corn.'* off the ship? 

THE WITNESS: No, I don't. 

JUDGE GERAOJfTY: Had It been opened at any time prior 
to the time you started stripping? 

THE WITNESS: No, they come in with a seal. 

The seal has to be broken and shown to Customs, 

JUDGE GERAGHTY: Your action la the first time that 
the container starts to be stripped or unloaded, the cargo 
from outalde the van? 

. x Ji WITNESS ; Right. 

And we have to record the serial number and the seal, 

all that. 

JUDGE OERAGHTY: Now, sir, 1 take it a draft, because 
this is new terminology to me, a draft is a portion of the 
cargo thet iu inside the container that is put on s pallet? 

THE WITNESS: Yes. 

JUDGE GERAGHTY: Is that correct? 

THE WITNESS: That in right. 

JUDGE OERAGHTY: That is what you were marking,a 
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portion of thla cargo? 

THK WITNESS: You see, the manifest sheet Is given 
e number and an Item tjucr.ber. 

Now, It could be, let us say they assign a number 
735 # Item No. 1. 

We have to marx that on the draft. 

JUDGE GERAQHTY: And the draft could be maybe six 
bags on top of a pallet? 

THK WITNESS: It could be six bags. It could be any 

amount. 


JUDGE GERAQHTY: But that comes out of the container, 
put on a pallet and you mark that? 

THE WITNESS: Right. 

JUDGE GERAGHTY: That is what you were doing at the 


16 j 

17 

18 

19 

20 
21 
22 

23 

24 

25 


time you slipped and fell? 

THE WITNESS: Right. 

JUDGE aERAQJfTY: Mr. Linden, did you have a question 
MR. LINDEN: If you are finished, yes. 

JUDGE GERAGHTY: Thank you for educating me, Mr. 


Blundo. 


RECROSS-EXAMINATION (Continued) 


BY MR. LINDEN: 

Q Mr. Blundo, you marked pieces of cargo that were 
removed from this container by your fellow longshoremen, la 
that right? 


I 
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A Right. 

Q Now, were these — was the cargo that was taken out, 
did that consist of crates, bags, bai*rela, various aorta of 
containers holding merchandise inside each particular contalne^*, 
1 mean, each particular package? 

A It could be cartons, it could be crates, it could bo 
bags, it could be almost anything. 

Q You don't open up an ir.dividual crate that la part 
of the cargo, do you? 

A No, we don't. 

Q You are Just concerned with the bulk outside appear¬ 
ance of the package in which the cargo haa been placed by the 
shipper? 

A No. 

1 am concerned with the mar*s on it. 

Q 1 understand that, but it is only the crate Itself, 
or the container, or the ball, that you are concerned with, 
and the marks on it? 

A Right, not with the contents. 

MR. LINDEN: Not with the contents. 

That is all. 

MR. OUCC1ARDO: One or two questions, if I may. 

REDIRECT EXAMINATION (Continued) 

BY MR. OUCCLARDO: 

Q This seal that you say you have to break on the 
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container In order to get in, where is it placed? 

A The seal ia broken. 

We record the number on it. 

Q Who aeala it end where la it done? 

A It ia sealed on the other side, Europe, where the 

container cornea from. 

Q In a foreign port. 

Then, are you the first person to brea* this seal 
after the container arrives in the United States? 

A Right. 

Q Doea the container coiitain merchandise from one 
consignee or multiple consignees? 

A Multiple consignees, 

Q la this the reason that the stuff has to be removed 

from the container and then separated for the various consigners? 
A That is right. 

Q You mentioned the word "strlngpiece." 

A Right. 

Q Will you tell us what the word "strlngpiece" is and 
what the function la? 

A It is a piece that runs along the pier. 

JUDGE GERAOHTY: I am familiar with that terminology, 
Mr. Oucclardo, thank you. 

BY MR. QUCCIARDO: 

Q Is there water under the strlngpiece? 





• 


Yes. 


MR. GUCCIARDO: I have nothing further. Your Honor. 


JUDGE GERAOHTY: Than* you very much, Mr. Diundo. 


Thank you for explaining that to me. 


I did not understand the word you were using. 


Mr. Linden, do you have a witness? 


MR. LINDEN: I have a witness. 


Mr. Cash. 


Whe reupon. 


ALBERT W. CASH 


was called as a witness, and after having been first duly 


sworn by the Administrative Law Judge, was examined and 


testified as follows: 


DIRECT EXAMINATION 


BY MR. LINDEN: 


Q What is your name? 


A Albert W. Cash, C-a-a-h, International Terminal 


Operating Company, 17 Battery Place, New York, New York, 10004. 


Are you employed by ITO? 


Yea. 


MR. LINDEN: May I use ITO, Judge Geraghty? 


JUDGE GERAOHTY: Certainly. 


THE WITNESS» Yes. 


BY MR. LINDEN: 


What is your capacity there? 


I am the Director of Safety for ITO. 


i 
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1 1 

Q 

For how long have you been such Director? 



2 j 

A 

This assignment, fifteen years. 



3 ! 

i 

Q 

Are you familiar with the business of ITO at 

t lie 


4 

location i 

at 19th and 2Gth Streets on the Brooklyn waterfront 


5 

where this claimant was working at the time of hia injury? 


6 

A 

Yes, sir. 



7 

Q 

Do you know what he was doing at the time he 

was 

/ 

t 

8 

Injured? 

• 



9 ! 

| 

i * 

According to the Investigation of the accident, he 


10 ! 

waa checking -- 



n 


MR. GUCCIA&DO: Objection, Your Honor. 



12 


The question Is: Does he Know? 



13 


He says according to the Investigation, and I 

object 


14 

i to the answer and move that It be atrieKen. 



15 


JUDGE GKRAGHTY: On the grounds of what? 



16 


MR. GUCCIAHDO: That this is not within his 



17 

knowledge 

a 



18 


JUDGE GERAOHTY: It does not appear from his 



19 

knowledge 

that he has personal knowledge, Mr. Linden. 



20 


MR. LIN DUN: First, let him a ns we r whether he 

knows. 


21 


BY MR. LINDEN: 



22 

Q 

Do you know what he waa doing at the time he 

was 


23 

Injured? 




24 

A 

Yes, sir. 



25 

Q 

How do you know? 


I 






\ , 


1 A As a result of an Investigation of an accident 

2 concerning Mr. Blundo, he was working as a checker at a -- 

3 Kft. GUCCIARDO: Objection, Your Honor. 

4 The sane grounds, it Is not within his Knowledge, 


it is. 


JUDGE GERAOHTY: Now, 1 am not clear whether or not 


Now, Mr. Cash, when you say according to investi¬ 


gation, is it your investigation? 

THE WITNESS: Yes, air. 

JUDGE GEHAOlfrY: You performed it? 

THE WITNESS: Yes, sir. 

JUDGE GEHAGOTY: Or people working directly for you 

who reported back to you? 

THE WITNESS: And people working directly for me. 
JUDGE QKRAGHTY: This is the usual course of the way 

things are done? 

THE WITNESS: Yea, sir. 

JUDGE OERAGHTY: Since thia is an administrative 

proceeding, I am going to allow him to testify. 

Since thia is apparently what he does, Mr. Oucclardo 
However, It would go, of course, to the weight of 
the testimony, unless It is something that he personally knows 

himself. 

So 1 would appreciate what you draw, Mr. Linden, as 
! to whether it is one of hla investigators reporting back to 



I 




to h1*. or whether it is sometnlng that he found out himself. 
MR. LINDEN: I Intend to* Judge Oeraghty. 

JUDGE OEMAGHTY: Than* you. 

BY NR. LINDEN: 


Q In the course of this investigation which you state 
was conducted by you and by other people, were there records 
that are kept by the company in the normal regular course of 
business in respect of the claimant'a nc*. • vi! iec and also the 
manner in which he wee injured? 

A Yes, sir. 

Q Did you consult those records? 

A We have an accident report which contains all the 
information, the location of the accident, the man's position, 
or the type of work he was performing at the time of the 
accident, date, injury, things of that nature. 

Q Are you familiar with the type of checking that he 
was doing in checking the contents of the container that was 
being unloaded when he was hurt? 

A Yes, sir. 

Q To whom did this container belong? 

MR. QUCCIARDO: Objection, Your Honor. 

Mo proof in the record that he knows which container 
it was or how he established this. 

JUDGE OERAGHTY: I think he has already laid 


sufficient foundation because he has testified that he has 


J 







consulted the Investigation reports and this contains all the 
information as to what was transpiring at Uie date, time and 
place of the ac-ldent, which Mr. Blundo was Involved in, and 
without going Into agonizing detail as to each Item that he 
knows, may 1 Just be clear, unless 1 am mistaken, is It your 
testimony, Mr. Cash, that this Investigation report shows all 
the details with respect to what Mr. Blundo was doing at the 
tine Imj was injured? 

THE WITNESS: Yea, sir. 


JUDGE GERAGHTY: On those grounds, your objection is 


overruled. 

BY MR. LINDEN: 

Q When was this investigation conducted, how long 
after the accident? 


rA 


A I became involved In it, 1 believe, the day follow¬ 


ing the accident, air. 

The investigation was made on the day of the 
accident, prior to my arriving down there. 

Q Were you able to identify the container on which the 
claimant had been working at the time hie Injury occurred? 


A No, sir. 

Q Were you able to identify generally to whom the 


container belonged? 


A No, sir. 

Q Do you know anything as to what happened to that 



■ 


coiitainer after the claimant was injured? 

A h. the container? 

Q Injure the container Itself? 

J 

A No, sir, I do not. 

Q At this location, ia 1T0 engaged in taking cargo 

6 i off ships or putting It on ehlp8? 

7 A At thla -- 

8 

Q At tnia I atlon where the claimant was working on 
9 !l 19th Street. 


A We do not use tnat pier, air, tnat section of the 
pier which ia the northeast side for loading or discharging 


12 , from ahipa. 


MR. OUCCXARDt): Objection, Your Honor. 

The question waa: At this pier, not the northeast 


15 i side. 


The man la restricting the answer. 

MR. LINEEN: He should restrict the answer because I 
asked him about the location where the claimant was working at 
19th and 20th Streets. 

JUDGE GKRAGHTY: My understanding of the question, 

Mr. Gucclardo, he was asking sp clfically as to the place where 

the claimant was working, which he stated waa the atringplec'* 

« 

at the 19th Street pier. 

BY MR. LINDEN: 

Q What operations are conducted by 1T0 at this 


/ 


\ 
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location where the claimant was Injured; what were they doing 
there? 

A Storage of various types of commodities, both ITO's 
and other partiae, and sis'* stripping and stuffing station 
which at that time we were operating for an outside contractor 

Q What outside contractor? 

A American Export Lines. 

Q The claimant has testified that this particular 
container had come from American Export Lines and was being 
unloaded for them. 

Does ITO have anything to do with the movement of 
that container Into your facility at 19th Street? 

A No, sir. 

Q Who brings the container into this area? 

A A common carrier, sir. 

Q Do you know who takes the containers on which you 
were working, or rather the claimant was working at the time 
he was injured, what company, or what instrumentality actually 
physically takes the container from the ship after it haa 
'll arrived at wherever it la being unloaded? 

A No, sir. 

Q Has it anything to do with the conduct of your 


bualneao in taking cargo out of the container for American 

24 

Export Lines as to who, where or when this container was 

I! 

25 ii 

physically removed from the ship? 











A No, sir. 81a 

Q Who retains you, who retains ITO to remove cargo 
from a container, American Jxport Lines containers? 

A American Export Lines. • +* 

Q Do you have — does ITO have anything whatsoever to 
do therefore with the l^i .i .g or unloading, that is, the plac¬ 
ing onto a ship or the removal from a ship of these containers 
in which you were engaged in checking ce -go at the facility 
at 19th Street? 

A No, sir. 

Q Is it true that in other areas ITO and at another 

portion of this facility, ITO does load and unload shipsT 

A Yes, air. 

Q Is it correct, therefore, that ITO la engaged in 
several different ope''stiona, part of which concerns the 
loading and unloading of ships, part of which has to do with 
the placing of cargo into a container end the removing of 
cargo from a container? 

A Yeo, air. 

Q la ITO alao in the business of warehousing mer¬ 
chandise in this general facility area for further trana- 
ahipment into other areas? 

A Yes, sir. 

Q Do you know from what ship the container from which 

the claimant was working had co-^e? 

A No, sir. 
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Q Now, he has stated that a container could be at your 
facility up to a week before it was loaded or unloaded, 13 that 
correct? 

A Would you repeat that? 

Q Yea. 

The claimant has told ua that when a container la 
brought to tike facility, that ia, the container for emptying 
or filling by your people, for American Export Lines, that the 
container can stay there for a day or a week, is that correct? 

A It could stay there considerably longer, air. 

Q What do you mean by considerably longer? 

A It depends upon the expediting of the container by 
the agent for the American Export Line, whether or not it ia 
required in 8 hurry up Job or not. 

We don't know. It can be there for a few days, a 
week, we don't Know. 

But they do try, according to the requirements that 
the contractor places on 1TO, to get the containers in and out, 

Q Now, cargo that is placed in a container, and cargo 
that is taken from the container, is that isarked in any 
fashion? 


22 

23 

24 

25 


sort? 

A 

teiner. 


Ls it In a crate or a barrel or a carton of some 

It cornea off various types of packages in the con- 
It might be one standard package throughout. It might 
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16 

17 

18 

19 

20 
21 
22 

23 

24 



b« one full load of, say for example, bag cargo, drum cargo. 

It could be almost anything, but when you break down 
a container that la less than a load, a full load, then It 
will be a variety of types of cargo going to various companies 
or locations, 

Q Now, you say that you use containers where the 
cargo that a shipper la sending out or going to receive leas 
than a full load, you mean less than a full load to f111 a 
container? 

A For one person, 

Q Are there some containers that — 

A It is a consolidated unit. 

MR. GUCCIARDO: Your Honor, I am going to object to 
this line of questioning on tlie basis of counsel's objection 
to my line of questioning. 

We are concerned here with what the man was doing at 
a particular time. 

Now, he is going into generalities, as to what 
containers contain, leas than one carload. It is iwnaterial 
to the issues. 

MR. LINDEN: May I point out that Mr. Gucclardo 
began to refer to decisions of the Benefits Review Board, in 
respect of the characterization as to what waa being done and 
thereby determining whether this made it maritime employment 


25 


or not 






3* a 


. J 


\ 




Our position is that you must, therefore, examine 
the character, nature of the activities in which he was 
engaged, in order ultimately to be able to determine whether 
the activities in which he wsa engaged constituted maritime 

admiralty material. 

JUDGE GKRAQHTYs I agree. 

I don’t need anymore, Mr. Gucclardo. 

You recall, Mr. Linden, I allowed it only as a 
proffer for purposes of appeal. 

I don’t believe that It la relevant to the deter¬ 
mination herein. 


I will let you go on. 

I think you developed it far enough. 

If you have one or two more questions. 

MR. LINDEN: I have one or two more questions and I 
intend to tie it into the legal concept on which we are baaing 
our defense. 


JUDGE GERAGHTY: With that offer, I will allow you 
to develop your record since it is sotre Indication that there 
may be an appeal. 

BY MR. LINDEN: 

Q Are there some containers that are completely filled 
and destined for a particular consignee or that a shipped 
fills completely, that ITO does not handle at all at this 
facility? 


i \ 


/ 
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A Yea, house-to-house containers la one. 

Going to one single consignee, we would not even 
bother with that. 


5 ! 

6 1 

-I 

8 I 

9 

10 j 
» 

12 j 

13 

14 ! 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


You are talking stripping and stuffing of individual 
containers in order to remove or reconaolldate cargo. 

Q All right. 

how, the claimant has told us that when he opens the 
seal on a container, that the longshoremen then remove the 
various crates, cartons, boxes, bags or whatever the cargo la 
contained in from the container, and places it in the ware¬ 
house for picking up by the consignee, is tnat correct? 

A That happens, yea. 

Q Is it also true that the individual crate that was 
part of the consolidated shipment in the container, an indi¬ 
vidual crate, is not opened by 1TO? 

MR. QUCCIARDO: Objection, Your Honor, to the form 
of the question. 

Is it also true? 

He has been using it time and time again. 

1 think it is now time that he be admonished that 
this is his witness and the question should be placed accord¬ 
ingly. 

JUDGE QEKAGHTY: He may have been doing it, but you 
have not been objecting up to this point. 


25 


MR. QUCCIARDO: Yea, because I knew what waa going 
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1 

MR. LINDEN: It is quite obvious that e container 


2 

is like a big box, somebody takes a whole bunch of smaller 


3 

crates and puts them lr. this big box and they are then sent 


4 ; 

i 

someplace else. 


5 

A shipper similar can ta*e a big crate and put five 


6 ! 

1 

or six or ten lteun In that one crate. 


7 j 

The use of a container does not carry with it a 


8 <• 

necessity, the Inference that because a container is used, it 


9 ' 

j 

j 

has assailed cliaracter of maritime cr admiralty Jurisdiction. 


10 i 

It is a big box. 


11 | 

Instead of sending b bunch of small boxes, they 8re 


12 ! 

i sending a big box to send overseas. 


ni 

Our contention is therefore in order for the Long- 


14 i 

shoremen and Harbor Workers* Compensation Act to apply to a 


15 

particular occupation at a particular time, the occupation 


16 

itself must be such that it has come out of the character of 


17 

an ores of states Jurisdiction into the area of maritime Juris¬ 


18 

diction, where the law will apply. 


19 

Now, In this case it is quite clear that ITC was not 


20 

engaged in the loading or unloading of a ship. 


21 

All they were doing is unloading a box and emptying 


22 

a box. 


23 

That is all. 


24 

That is the basis upon which wc believe. The 


25 

theoretical analyais of the application of the law, both as it 
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Is written end as to ltB constitutionality must be approached. 

JUDGE GERAGHTY: I understand why you are asking the 
question then, Mr. Linden. 

Since that apparently is the theory of this case, 
without passing again on the merits of it, I will 8llow It 
Just for development of the record. 

Mr* Gucclardo, I realize you have taken the contrary 

position. 

MR. GUCCIARDO: Just allow me to fuake one more 

remark. 

I am not arguing with Y>ur Honor, but he has stated 
that the shipper puts his in the container. It Is put In by 
the stevedoring company wherever the vessel la — 

JUDGE GERAGHTY: I don’t take whut either one of 
you gentlemen has said as evidence. 

I take It as positions that you have assumed for 
purposes of your contentions. 

MR. LINDEN: I guess that my direction wasn't 
clear, because obviously 1 intended to come to that point and 
that is when Mr. Gucclardo, as 1 approached this area, Mr. 
Gucclardo objected. 

JUDGE GERACPfTY: I understand. 

Thank you, Mr. Linden. 

Go ahead and finish your questions. 


25 


BY MR. LINDEN: 



I 
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Q Who puts whatever articles an? contained In the 


2 

crate for overseas shipment into that crateT 


3 

A Tne manufacturer or the people that are selling them 

1 


4 ; 

1 

to name, to whoever they sell them to. 


5 

For example, a crate of small parts for automobiles 


6 | 

and crates — 


7 

MR. GUCCIARDO: I will concede that the crate Is 


8 

loaded by the manufacturer. 


9 

It la Immaterial to the Issues. 


10 

MR. LINDENi Good. That Is helpful. 


1 

MR. GUCCXARDO: But not the container. 


12 

JUDGE GERAGRiTY• I understand the exte.it of your 


13 ; 

concession. 


u 

I understand your position, Mr. Linden. 


15 

MR. LINDEN: May I make one definition, tnough? 


16 

I think that the use of the word "container" should 


17 

refer to the large van or container into which various items 


18 

of cargo ere consolidated, sealed and then placed on the ship 


19 

as contrasted with s barrel or crate or carton or bag. 


20 

JUDGE GKRAGOTY: I was following It that way, Mr. 


21 

Linden. 


22 

1 waa assuming that we are all using the same 


23 

definition. 


24 

MR. LINDEN: I waa up to a second ago, and than I 


25 

wanted to make sure. 

• 


C 


I 






Mey the witness continue? 

He started to say the manufacturer of automobile 


spare parts. 


JUDGE OERAGHTY: I don't think we would have to ;o 
into it any further. 

1 would assume that 1T0 does not load every box or 
8 «ck, especially if it is not a non-co/iaolidated van. 

They would be loaded by the coffee pickers or the 
oneB who are making the automobile parts or whatever you might 

have, the oil drums. 

MR. L IN DEW: Can I also obtain a concession if we 
take the example that the witness referred to, we have a 
manufacturer of automobile parts who consolidates in the 
crates, which they assemble and send down to the shipper, that 
it ia the consolidation of differing pieces of cargo that he 
la go. 1 ng to send to one particular destination? 

MR. GUCCIARDG: The Implication there Is going a 
little too far. 

The shipper puts it in a carton and they have 
sultlple cartons. It Is palletized by longshoremen and thei^i 
put 1 '-vn depending on what port it is going to and how 
many consignees are delivering for that particular port. 

I will stipulate to that. 

JUDGE GERAGHTY: When you stipulate to that, ia 

that the import? 


r 
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1 

‘ V IR. LINDEN: Yes, but that ia not quite as far aa I 


2 

wanted tn ^ 0 , nor dOGa lt an8Wer what L a3kad whlch l3 . Are 


3 

■-here crates into which a shipper consolidates several differ¬ 


4 

ent types of parta and then closes that one crate and sends it 


5 

down to the waterfront for shipment overseas? 


6 

JUDGE GERAGHTY: Mr. Cash, do you know that of your 


7 

own Knowledge, the answer to that question? 


8 

THE WITNESS: I didn't near that last one. 


9 

Would you repeat it? 


10 

MR. LINDEN: The question la, Mr. Cash: Do you 


11 

have a shipper who la a manufacturer of auto parts, do you 


12 

Know it a shipper of auto parta, takes a number of auto parts 


13 

In a single crate, w,i A ch is then shipped to a single consignee 


14 

overseas? 


15 

THE WITNESS: Yes, air. 


“ 1 

MR. LINDEN: That la all. 


17 

JUDGE GERAGHTY: Is that it? 


18 

MR. LINDEN: Yes, sir. 


19 

JUDGE GERAGHTY: Do you have any cross? 


20 

CROSS-EXAMINATION 


21 

BY MR. GUCCIARDO: 


22 

Q Mr. Cash, as a Safety Director, actually you are 


23 

concerned with all types of accidents that occur on the water¬ 


24 

front, is that right? 



25 


A 


Yes, air. 



1 


9 2a 




/? 


✓ 


Q As a Safety Director, you keep records of all these 


accidents, la hat correct? 


A Yes. 


Q Did you bring those records with you today? 


A No, sir, I did not. 


Q When did you consult them lest? 


A Quite some time ago. 


Q How long ago? 


A Are you referrliig specifically to Mr. Blundo's 


s ta tenant ? 


Q Mr. Blundo'B statement. 


When did you consult those records last? 


A A few months ago Is about the beat 1 can say at the 


moment. 


Q Would that be about three months and possibly six 


months ? 


Yes, sir. 


I review accidents, frequently at the end of the 


year. 


And 1T0 has a great number of accidents, do they not? 


Mo, sir. 


We don't have a great number of accidents. 


How many accidents doeB ITO have In the course of the 


yea r? 


MR. LINDEN: Objection, Immaterial. 


JL * 
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MB. QUOC1AKDO > I a-* tea ting hit ..«aory, 

JUDGK GHBAOHTY: I think I will allot* It on cross 
since he said he roVi’** accidents, it »lght go to the weight 
of the accuracy of the investigation report. 

Mr. Caeh, go ahead and answer it. 

Your beat estimate. 

TRh WITNESS: The number of accidents, my best 
recollection as of right now, during the course of the year o* 
197^, we have had throughout ITO, which la n very large firm, 
somewhere In the vicinity of 776. I believe. Give or take a 
few, sir. 

BY MR. GUCCIARDO: 

Q 700 to 800 accidents, right? 

A Accidents and/or incidents which were reported as 

accidents. 

So we will put it aa that way. 

Q Would it be fair to state that every time you have 
an accident, the accident report coswa in with the oergo that 
was Involved and the ship it came from? 

A It cornea under the Jurisdiction, it will have the 
name of the ship right on the report, sir. 

Q Right. 

A There is quite a bit of information. 

Q Would it be fair to say, then, that since this 




cargo had beon offloaded from the ship, if there was an 
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y 


Identity of the cargo Involved with the accident, that the ru hie 


of the ship involved or the name of the ahip on which this 


cargo had been carried would be associated with the accident 


report? 


A Of my personal Knowledge, I don't know -hat that 


cargo was unloaded from the ship or what ahip it may have 


i 

been or when it waa discharged. They were merely a frelghtwai 


station where we were transferring or consolidating or strip 


ping a container. 


Q All right. 


How, does the ITO company conduct stevedoring 


activity for the American Export Lines? 


No, sir. 


q Do you consider that stuffing and unetuffing a 


container la not the business of stevedoring activitiea? 


No, air. 


MB. LINDENt I object. 


That ia a legal question. 


JUDGE GERAQJfTY: Sustained on that grounds. 


If you are asking for a lega\ conclusion. 


Off the record. 


(Discussion off the record.) 


JUDGE OERA carry j Back on the record. 


The interruption was for the changing of the paper 


in the court reporter's machine. 


warn 
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BY KB. GUCCIARDO: 

Q Are you familiar with the loading and unloading 
process that is required of a vessel in order to ship goods o 
to receive goods? 

A Yea, air. 

Q Would it be fair to state# then, that in order to 
ship goods, that «.ne cargo has to be received by the steve¬ 
doring company, it io then put in contaLiera or vans and then 
placed on board a vessel? 

HR. LINDEN; I object. 

There are other alternatives also. 

THE WITNESS: No, sir. 

JUDGE OERAGHTY: Wait e second. 

Your objection is that there are other ways, this i 
the only way of doing this? 

MB. GUCCIARDO: We ere involved with containers. 

I have to concede that there are other ways, too. 

KB. LINDEN: Then I have no objection. 

JUDGE GERAOHTY: Mr. Cash, what you are being aaked 
with respect to containerised cargo, la this a general way th 
a containerised cargo would be handled, if you know? 

THE WITNESS: In general, this la one of manyVtaya, 

yes. 

BY MB. QUCCXAHDO: 

Q And similarly, when cargo la discharged from a 




7 ' 
































A I will have to double check whether or not we are 
actually physically licensed aa llcenaed bonded warehousemen 
at 21st Street. 

Q At the present time you have no reason to dispute 
that, do you? 

JUDGE OEHAGHTY: What he Is saklng you, of your ownj 
knowledge right now, you don't know whether tliere la a bonded 
warehouse at 21st Street? 


THE WITNESS: A formal bonded warehouse at 21at 
Street, 1 do not know of, sir. 

BY MR. GUCCIARDO: 

Q Okay. 

Now, is It part of the normal unloading process 
before the consignee gets the goods, and now we are dealing 
with goods that have to be put In a bonded facility until it 
is delivered to the consignee to unload the container from a 
vessel, then put it in 8 bonded warehouse and then deliver it 
to the consignee from that bonded warehouse, la that the 
normal procedure, sir? 

A It is generally held on the pier In custody, not a 
bonded warehouse per se, sir. 

In custody, not a bonded warehouse. 


Q la this in the custody of the stevedoring company 


then? 


A Under the direction, yes, air, under the direction 


'r 
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of the Customs, yea, air. 

Q If this were, in fsct, a bonded warehouse, these 
goods would be in your custody at the pier until it is 
delivered to the consignee? 

MR. LINDER: Wait just a minute. 

I think there are two questions there. 

JUDGE GERAGHTY: Yes. 


Guccia rdo 


I think we are getting cwfully far afield, Mr, 


I wou-lcI trust that we are going to and this line o' 


questioning. 


MR. GbCCJ-ARDO: Your Honor, I don't think it is fa 
afield at all. 

I am trying to get into the usual practice of un¬ 
loading as far as this gentleman knows, goods that are bonde 
and where it ha3 to go and why it goes to a particular facil 
and this is part and parcel of the unloading process. 

JUDGE GERAGHTY: I think you have explored it two 
three times now, Mr. Gucciardo. 

That is why I wonder why you are going through it 
again with him, since he really doesn't know what goes on at 
21st Street pier. 

MR. GUCCIARDO: That is why my questions are in a 
general form. 

Is the usual process of the unloading to put it in 


* _ \ 
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bonded facility, and then have Customs check it and then 
deliver it to the consignee? 

Lb that the uaual procedure? 

JUDGE GERAGHTY: Answer that question if you cfn, 

Mr. Cash. 

THE WITNESS: I can't answer that question the ’way 
you have asked it. 

You keep injecting bonded warehouse and 1 don't km 
if we have one. 

BY MR. GUCCIARDO: 

Q Assume that there is a bonded warehouse, is that t] 
usual procedure? 

MR. LINDEN: I object to the assumption. 

We can very easily find out. 

MR. OUCCIARDO: There was testimony that there was 
bonded warehouse. 

My man testified to that. 

MR. LINDEN: No, he didn't. 

JUDGE GERAOirrY: Wait, Mr. Linden. 

I don't think the question la relevant as to a 
determination of Mr. Blundo'a status at the time. 

I realize that he has made reference to bonded 
material in his direct testimony this morning, Mr. Linden. 

Unless you feel that you really need this answer f 
purposes of clarification of the record or an appeal — 
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MR. QUCCIARDO: I really do think I need It, Your 

Honor. 

1 Ilka to believe that I don't ask questions that 
ere unnecessary. 


JUDOIi Oii'HAQKTi t Aa a hypothetical question, Mr. 
Cash, ea a tuning that there is a bonded warehouse and 1 will 


take It aa a hypothetical, assume that there Is, 
and ask your question, Mr. Gucciardo. 


then go ahead 


BY MR. GUCCIARDO t 


Q Is It the usual procedure, assuming there la a 
oonded warehouse at the 21st Street pier facility, to strip 
the container, put it lr the warehouse, have Customs clear It 
and then deliver It to the consignee? 

A Yea, air. 

Q Does the consignee — now, this is not a general 
question, does the consignee arrive at the pier facility at 
21at Street and pick up the cargo that Is located at that 
pier, la that the end? 


A Ho, sir. 

The consignee will not necessarily pick up the 

cargo. 

Q Does the consignee send a truckmen to pick It up? 

A Under normal — under many conditions a truck would 


come down acting for the consignee, sir. 

Q When the truckman picks it up and signs a receipt 
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lag 2 

the stevedoring company, do your obligations as a stevedoring 


3 

company end with the signed receipt from the truckman? 


4 

JUDGE GERAOHTY: If you know, Mr. Cash? 


5 

THE WITNESS: I don't know, sir. 


6 

BY MR. OUCCIARDO: 


7 

Q You are not familiar with the loading ana unloading 


8 

of vessels with the International Terminal Operating Company 


9 

MR. LINDEN: I object. 


10 

He did not say that. 


11 

MR. OUCCIARDO: This goes to the veracity. 


12 

JUDGE GERAGHTY: Mr. Oucciardo, I am not going to 


13 

allow you to ask the question in that way. 


14 

He says he doesn't know when the obligation as a 


15 

matter of contractual agreement ends. 


16 

MR. OUCCIARDO: That is what you said, but I did nc 


17 

ask that question. 


£ 18 

JUDGE GERAGHTY: That is the way 1 interpreted your 


19 

question. 


20 

MR. GUCCIARDO: I did not Intend contractual agree¬ 


21 

ment . 


\ 22 

I realize that this gentleman may not know what thl 

is 

23 

means, either. 


24 

MR. LINDEN: I certainly didn't. 


25 

BY MR. OUCCIARDO: 



Q Mr. Cash, when a container is taken off a vessel ar 

d 


‘V , 
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It la stripped, and it la then delivered to the truckman who 
la sent by the cotta lgnee, doea the stevedoring company after 
the truckman signs for the receipt of the goods, have anythii 

further to do with thu'. cargo? 

A Yea, air. 

Q What do they have to do with it? 

A Tbkb care of any objections the receiver or 


9 consignee ma tt&ve ythen tie makes known hla shortages, hie 

10 daraagea, things of that 'iature, that would continue on for a 

11 | period of time. 

12 Q You are talking about claims now? 

* 

13 A Yea, it la part of it. 

14 Q But does the stevedoring company have anything to 

15 do physically with that cargo after the truckman, truckman's 

16 consignee accepts It and signs a receipt for it? 

17 A Just like any other freight station, no. 

18 It would have finished. 

19 Q Up until the time that the truckman picks up the 

20 cargo, la it not true that whatever handling has to be done 1 

21 relation to thla cargo, la done by longshoremen? 

22 MR. LINDKIi: Juat a minute. 

23 1 object to that. 

24 JUDOR OKRAOHTYj It la an awfully broad question, 

25 Mr. Oucciardo. 


Any handling 
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JUDGE GE RAGHTY: I would think the definition of 
longshoremen will be up to me. 

1 am not taking Nr. Oucclardo'a statement of nomlna 
lng everybody as longshoremen. Ipso facto, as longshoremen. 

NR. LINDEN: That is the reaeon 1 made my objection 

BY MR. GUCCIARDO: 

Mr. Cash, la the 1TO Company a member of the New Yo 
Shipping Aaaoclrtion? 

MR. LINDEN: I object. 

It la .immaterial. 

Me are, but It Is iwnaterlax. 

JUDGE dERAOSfTY: What is the materiality? 

NR. GUCCIARDO: If I declare the materiality now, 

I am going to tip off this nan aa to how to answer. 

JUDGE QERAOH'xY: With that representation, I will 
allow It for the purposes or the record. 

THE WITNESS: Is the I TO company a member of — 


BY MR. GUCCIARDO: 

Q The New York Shipping Association? 

A Along with many other port associations, they are 
also a member of the New York Shipping Association. 

Q Does the New York Shipping Association have a con¬ 
tract with the International Longshoremen 'a Association? 

NR. LINDEN: I object. 

It is immaterial. 




V 
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JUDOE GERAGMTY: What la the materiality, Mr. 


Gucclardo? 


MR. GUCCIARDO: The materiality Is that ITO only 


handlee longshoremen to handle their cargo. Your Honor, and I 


am coming to that In a minute. 


JUDGE GERAGHTY: Are you trying to establish that 


ITO Is an employer' 1 


MR. GUCCIARDO: That 13 an employer that engages 


solely longshoremen to work on the piers. 


MR. LINDEN: Is Mr. Gucclardo confusing the word 


longshoremen with the International Longshoremen's Association? 


Is that what he Is trying to distinguish? 


JUDGE GERAOHTY: Mr. Linden, let me be clear. 


I want to be sure that I understand the purpose and 


direction of your question. 


You are trying to establish that ITO Is an employe] 


as defined in the Act? 


MR. GUCCIARDO: That la correct. 


JUDGE QERAGHTY: Don't you think you have already 


done that? 


MR. LINDEN: We have already agreed to that. 


JUDGE QERAGHTY: It was c needed. 


MR. GUCCIARDO: Only because I anticipate a posalblj 


appeal in this case, do 1 have to go a little bit further. 


Your Honor. 
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MR. LINDBMt Me make the concession. 

JUDGE GERAGHTY: Without the concession, even. It 
wsa my unde ruts riding as to jurisdiction. 

So, if you are going to concede that he was an 
employer as defined by the Act -- 

MR. LINDEN: ITO la an employer generally aa defined 
by the Act, but it does not apply to whether the longshoreman 
worners haa jurisdiction over this accident. 

JUDQE GEHAGHTY: Youx* association goes to employer 
and not employee. 

MR. OUCCIARDO: I will direct my question to the 
employee phase of It. 

BY MR. OUCCIARDO: 

Q Mr. Cash, are you familiar with the operations of 
terminal labor and gangs on board vessels and on the pier? 

What they are supposed to do? 

A Generally, yes, air. 

Q Is It not true that a checker or any terminal * 
laborer la assigned by the foreman at the beginning of the 
day aa to the particular Job he may do? 

A Within the class as broken down, yes, sir. 

Q Is It not true that he may be assigned to check a 
vessel and the cergo on board a vessel, and work on board a 
vessel on a particular day? 


MR. LINDEN: Agreed 
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MR. GUCCIARDO: Your Honor* 1 would rather have tal i 
type of answer directly from the witness. 

JUDGE GERAGHTY: Go head and answer the question 1 ’ 
you can answer It* Mr. Cssh. 

THE WITNESS* Now, the way I will answer the ques¬ 
tion, just as you asked it, air, the answer would be no, . ir. 

BY MR. GUCCIARDO: 

Q Are you telling us by that answer, then, that e 
checker cannot be assigned to a vessel for thi purposes of 
checking cargo on that vessel? 

A No, sir. 

I am not answering It that way, sir. 

Q Well, wou*d you answer It that way now. 

1 am asking the question directly. 

Can a checker receive an assignment in the morning 
by the foreman on the Job or the block boss to go on board a 
vessel for tic purposes of checking cargo on that vessel? 

MR. LINDEN: I object. 

It is Immaterial to thla case. 

They were not loading or unloading or having any¬ 
thing to do with vessels at this pier. 

JUDGE QERAOHTY* I would agree that the witness did 
not teatif„> to anything along those lines on his direct 
examination. 

I am allowing you great leeway in that, but your 
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client hae testified to that and It has not been contradicted 
You have already got«en It from your own witness. 
Let ua peas on to another area because I don't thl 
toi8 la rr 'y relevant and material at this point in tine. 

It 1' not an Issue ae 1 see It. 


BY MR. GUCC1ARDO: 

Q Mr. Cash, at the 21at 3treet facility, do you also 
load and urdoad vessels? 

A Yea, sir, we do. 

Q Do you also load and unload lighters? 

A Yea, sir. 

Q la It the Job of the terminal labor to load and 

unload lighters? 

A We don't refer to it as terminal labor. 

Extra labor, they will call It. 

Q la extra labor the sane aa terminal labor, whether 
you know It aa that or not? 

A You have a box there, you may have people to 
unload a lighter. 

Q And apparently you are not familiar with the fact 
that the new contract says that extra labor la more to be 
defined aa terminal labor? 

MR. LINDEN: I object to that — 


JUDGE GffRAOHTY: Mr-. Linden, I don't need your 


objection. 












4 
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Q How often do you go down to the pier,slrt 

A 1 iicve nad a very slack week this week. 

Is this off the record? - 

JUDGE OEKAOifTYj No, you are testifying. 

THE WITNESS: I have had a slack week this week. 

I was down there two dsya — 

MR. GUCCIARDG: In the couree of — 

KR.LINTKiN: Let hlo. answer the question. 

JUDGE GERAGifTY: Let hit. answer the question, M 

Oucclardo. 

Don't interrupt him. 

Mr. Caah, you have been down to the pier how often 

this week? 

THE WITNESS: Two days. 

BY MR. GUCCIARDO: 

Q The course of a month, how many times have you been 
on the piers? 

A It depends on what the activities are. 

It is difficult for me to give a specific answer 
to actual number of days or hours. ^ 

q Your office is actually located at 17 Battery Place 

A Yes. 

Q la that where you spend moat of your time? 

A No, sir. 

On the piers and at the other ports in my general 
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duties. 

Q When these vena are stripped for American Export 
Lines, are the truckmen sometimes located right on the pier, 
and taken away directly? 

A I do not know, sir. 

Q Can they be? 

A Can they? 

Q Yea. 

A Oh, it la possible, sir. 

Q Could you tell ua from the time that a container is 

offloaded from a vessel, how long it usually takes until the 

consignee actually takes physical delivery of the merchandise 
at the pier facility? 

A I could not give an answer to that at all, sir. 

It may vary. It would be strictly hypothetical, sir. 

It takes a long time. 

Sometimes a reasonably short time. 

Q Do you Know what demurrage is? 

A Yes, sir. I am aware of what it is. 

Q Does demurrage apply to all consignees? 

A As far as ITO, yea, sir. It does. 

Q Does that mean that they have a limited number of 

days in which to pick up their cargo? 

A Yes, tir. 

And then they are charged demurrage. 
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Q What la demurrage, for the record? 

A Demurrage la a fine for allowing the cargo to remain 
on the pier or It la an assessment or a charge for utilizing 
pier facilities for storage beyond the free time. 

Q In other words. It Is not the purpose of ITO to 
store the goods for the consignee on that pier? 

They want to get the stuff In and out so that they 
have the pier facilities free for th~o cargo constantly coming 
In or coristaxitly going out, la that true? 

MR. LINDEN: I object. 

Unless he means that is the only purpose. 

JUDGE GERAGHTY: Gentlemen, 1 am really inquiring 
aa to what la the relevancy of the questions with reference to 
demurrage, Mr. Oucclardo. 

Why are you asking them? 

MR. GUCCIARDO: To show that this, demurrage, is a 
charge used in xuarltlme activities. Your Honor, only. 

JUDGE OERAGHTY: How will this tell me whether or 
not Mr. Blundo is sn employee under the Act? 

MR. GUCCIARDO: Well, Just to show that it is in 
maritime activity that demurrage is charged. 

Otherwise, It Is a storage charge. He haa already 
testified it is in the form of a penalty, because they don't 
store cargo there. 


They have to get rid of it. 
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2 

MR. LINDEN: Ha used the word "penalty, charge. 

3 

storage," he used all of those woids. 

4 

JUDGE GERAGHTY: I don't believe that this is 

5 

really relevant to a determination as to Mr. Biundo's status 

6 

at the time that he sustained his injury. 

7 

So please go on to another area, Mr. Gucciardo. 

8 

BY MR. GUCCIARDO: 

9 

Q There is no question, is there, Mr. Cash, that the 

10 

ITO operates I believe it is three piers at what is iincwn os 

11 

pier 2l8t Street, Brooklyn, New York. 

12 

A Three piera in Brooklyn, New Yor«<? 

13 

Q At what la known as pier 21st Street, in Brooklyn, 

14 

New York, ore there three finger piers at that location or 

15 

two? 

16 

A If you can clarify, air, for my edification, what 1: 

17 

a finger pier, 8ir? 

18 

JUDGE GERAOHTYj Mr. Qucclardo, again, why are we 

19 

going into the number of pler~ now? 

20 

MR. GUCCIARDO: I want to ahow Your Honor that whil: 

21 

they may be engaged in stuffing or stripping a contain*. at 

22 

one part of the pier, that they may be unloading a vessel at 

23 

a different part of the pier. 

24 

JUDGE GERAGHTY: What is that going to prove? 

25 

MR. OUCCIARDO: To show that it is maritime employ- 


ment, generally. 
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point. 


JUDGE OERAOHTY: With reapect to Mr. Blundo? 

MR. GUCCIARDO: Yes, air. 

JUDGE GEKAGBTY: I don't aee it that way. 

I don't believe It is relevant and material. 

1 think we are Just cluttering the record et this 


MR. GUCCIARDO: I wart to proffer* Your Honor* this 


evidence that Mr. Blundo could be finished stripping or check 
ing e stripped container end then cculd be assigned to check¬ 
ing cargo directly coining from a vessel at that facility. 

JUDGE OERAOHTY; Mr. Gucclardo* that Is already in 
the record about three times. 

Your statement will stand in the record ae a proffe 
rnd be accepted as that. 

I will not allow you to explore it on questioning. 

MR. GUCCIARDO: I have nothing further* Your Honor. 

REDIRECT EXAMINATION 

BY MR. LINDEN: 

Q There is a difference between cargo that must be pu 
in a bonded warehouse and cargo that is kept in custody until 
Customs clears it? 

A That would have to be cargo that Is directed to be 
held and duties paid to the Customs for clearance will be hel 
in bonded or custody there. 

But in all cases* import cargo would have to be 
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2 

3 


JUDGE GERAGIfTY: But any cargo that would coma Into 
'•he 21at Street pier to be stripped, whose employees would do 
the stripping? 


o 


/ , 


8 

9 

10 

11 

12 


THE WITNESS: On 21st Street, those would be a team 
that would be assigned by ITO to strip cargo from a container 
that has been delivered to a pier and it came from American 
Export operation, wherever it might have been. 

JuiJGE GEIAGHTY' Or anyone else that you had 

contracts? 

THE WITNESS: Yes, sir. 

JUDGE GERAOHTY: But the employees doing the strip¬ 


13 |i 

H 

14 I 


17 ; 

18 i 

19 


20 
21 
22 ! 

23 

24 

25 


ping would oe ITO employees? 

THE WITNESS: ITO employees but doing the actual 
physical worn. 

JUDGE GERAOtfTY: 1 mean the labor itself. 

THE WITNESS: Yes, sir. 

JUDOS OERAOifrY: Thank you, Mr. Cash. 

You are excuaed. 

You may step down, sir. 

Mr. Linden, do you have any other witnesses? 

MR. LINDEN: No, Your Honor, I do not. 

MR. GUCCIARDO: I want to rebut but perhaps counsel 
will agree if this Is in the record or Your Honor will agree 
that this is in the record; that the claimant did testify thfl 


this was s bonded warehouse 
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If there la any question about that, I will put h'.J 
back on the stand. 

JUDGE OERAOHTY: I am aware of what he testified to, 
that la why I queried you before because there waa no tea time iy 
contradicting It. 


If that is all, la that what you are going to a >k? 


MR. OUCCIARDO: Yes. 


JUDOK OERAOHTY: You have a right for rebuttal. 
Mr. Blundo, you are atlll undor oath, sir. 


Juat be seated. 


Whereupon, 


CARMSLG BLUNDO 


wae culled as a witness for rebuttal examination and testlflel 


as follows : 


REBUTTAL EXAMINATION 


BY MR. OUCCIARDO: 

Q Mr. Blundo, do you of your own knowledge know whether 
or not ITO maintains a bonded warehouse at the 21st Street 
pier facility In Brooklyn where you worked? 

A At that time, yes. 

Q How do you know this, air? 

A Because it was a Custom shack right Inside the 


warehouse. 


It had separate guards and everything. 


The Custom shack, what do you mean by that, what 
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2 

dc yt u 

mean by that? 

3 

A 

A Customs room wee right Inside there. Inside the 

4 

wa rehouse. 

i 

5 

1 

tfiui were the wen that were In the Customs ehatfV, a 

6 

you put 

It? 

7 

A 

Customs. 

6 

Q 

kor. lag for the United States Customs Service? 

9 

A 

Hl^ht. 

10 

* 

Did you Know Mr. Cash who testified here this 

11 

af * emoor.? 

12 

» 

No, 1 didn’t. 

, 13 


Have you ever seen him down at that pi.tr? 

14 ! 

A 

Wo, I have never seen him. 

15 

Q 

How many years did you say you worked there? 

16 

A 

Five years. 

17 

Q 

Did he ever talk to you personally about this 

18 

accldent? 

19 

A 

Nope. 

20 

Q 

Does ITO at that particular facility, pier 21at 

21 

t re et, 

load and unload vessels? 

22 

A 

Yea, 

23 

Q 

Have you worked for ITO loading and unloading as a 

24 

checker 

, that la? 

25 


NR. LINDEN: I object. 

Thle has all been covered on direct examination. 
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BY MR. GUCCIARDO: 

Q At that facility? 

A Not at that facility. 

JUDGE GERAGHTY: This is rebuttal, Mr. Guccietrdo. 

You are going to have to rebut only what Mr. Cash 
testified to and that has not been testified by Mr. Cash. 

BY MR. GUCCIARDO: 

Q Do you, at that facility, load and unload lighters? 

A Sometlues. 

Q When you load and unload a lighter, are you physica 
ly located on the lighter or not? 

A Sometimes. 

MR. LINDEN: I object. 

He was not near a lighter during the course of his 
activities at the time he was hurt. 

JUDGE OERAGHTY: Mr. Guccierdo, on rebuttal, I woul 
take It that you would direct your rebuttal to rebutting Mr. 
Cash's direct testimony. 

MR. GUCCIARDO: All right. 

BY MR. GUCCIARDO: 

Q At the time that you were injured, the merchandise 
that you were directly involved with, where was It being -- 
what was be! »g done with It? 

MR. LINDEN: He testified to that. 


JUDGE GERAGIfrY: Mr. Gucciardo, this Is rebuttal. 
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Nr. Cash did not testify to that. 

Nr. Blundo did. 

So there is no purpose In asking him that again. 

MR. GUCCISRDO: I have nothing further. 

BY MR. LINLEN: 

Q What s a bonded warehouse? 

A A bonded warehouse la where you store cargo coving 
out of a con’ r- ' ,c. 

Q la It all cprgo that Is saved fro a a container, 
cargo that must be — 

A Well, It la Just — 

Q Mr. Blundo, please — 

JUDGE QERAGHTY: Let Nr. Linden finish the question 

first. 

BY MR. LINDHN: 

Q Is all cargo that comes out, that comes In from 
overseas, cargo that has to be put In a bonded warehouse? 

A No. 

Q What does the word bonded mean? 

A Where cargo Is Insured. 

Q Insured? 

A By either the United States government -- In other 
words. It la a warehouse where security la even more. 


25 


Q Did you say the United States government Insures It 
A No, I didn't say the United States government. 
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It la In the custody of the U. S. Cuatoma. 

Q la there something different by being In custody of 
govern® 't and bonded? 

A This a roeejrVAl • for U. S. Customs. • 

Q Wouai. _ . ’ 1* 1’ . whether there 13 a difference In 

cargo kept by Customs ,<s contrasted by cargo for which there 

•ft 

must be some sort of e bond, do you know? 

A There Is, because you see. It is a separate jpe.ctinn, 
has Its owr; guards, in other words. It has Its own men'and 
nobody can enter or leave there without permission of the 
Customs. 

JUDGE OERAGIffY: Nr. Linden, I am not going to let 
you go any further with this. 

The witness, I think, is trying to explain what he 
means by bonded as much as he poasibly — 

MR. LINDEN: That is the purpose of my question. 

He doesn't know. 

Then 1 have no more questions. 

JUDGE GERAOUTY: Yea, Mr. Linden. 

I saw where you were going. 

Mr. Blonde, thank you, sir. 

You may be abated. 

MR. LINDEN» May I aay it la innate rial anyway. 

Ifcit I thought I had to cover it In order to protect 


a 


i 


tae record 






i 
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2 

JUDGE GERAGHTY: Yes, I didn't mean that. 


3 

It la Juat the fact that we are dealing with 


4 

terminology, specifically, which again Involves at least 


5 

collaterally definitions which may better be found in Black's 


6 

thun somewhere else, rather than Mr. Blundo's understanding. 


7 

Does either aide have any further evidence? 


9 

MK. GUCCIARDO: No, Your Honor. 


9 

MR, LihOEN: No. 


10 

JUDGE GERAGHTY: Gentlemen, we are at the point. 


11 

then, where you may make closing argument or submit on the 


12 

record. 


13 

I might indicate there is some possibility I will 


14 

not be with the agency January or much beyond January. I 


15 

am hopeful, at least, of that possibility, not to reflect 


16 

adversely on the agency that I am with. Just that there may 

i 


17 

be. 


18 

I am telling you so that you have a time frame 


19 

reference. 


20 

0'. 

1 am prepared to rule orally on this matter if you 


21 

gentlemen wish to maxe oral argument. 


22 

MR. GUCC1ARDO: I will make a brief oral argument 


23 

and I would go aV»ng with you. 


24 

JUDGE GERAGHTY: I will not preclude you. 


25 

I will come back and write the decision no matter 



whe re. 
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MR. LINDEN: Mine won’t be so brief. 

JUDGE GER>atfTY: Off the record. 

(Discussion off the record.) 

JUDGE QERAGHTf: Back on the record. 

Oentlemen, I ta*e it there la no further evidence? 

MR. LINDEN: That is right, air. 

JUDGE GERAGlfTY: And there la no closing argument? 

You are going to subr.lt written briefs. 

I will set the briefs as 10 January end there will 
be no continuation of time granted other than for the most 
dire exceptioi t. 

It is going to be the old saw that you are excused 
from the exam c If you are turned In on a stretcher. 

Gentle >, the record will only be adjourned, and 
Mr. Oucclardo, you will also. If you are claiming fees, folli 
the usual procedure with respect to submitting them. 

Thank you very much. 

The record la adjourned. 

(Whereupon, at 11:26 o 'clock, a. m., the hearing 
was adjourned, with the above noted stipulation.) 
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376——Affidavit of Service by M&faited States Court of Ap^ftai p s t i, r c<>., |„ {> ,, Park P i oct New York N Y )0007 

In "he Matter of -- 

The Claim for Compensation under the Longshoremen's and Harbor 
Worker's Compensation Act made by Car,elo Blundo 

Claimant-Respondent 
against 

International Tevminal Operating Company Inc# p 

Self-insured Employed 0 Petitioner 

and 

Director^ Office of Worlmen'a Compensation Programs 
United States Department of Labor 

Respondent 

&tate of iltto |?ork, County of jlcto gorU, sfi.: 

Raymond J. Braddick, , being duly sworn deposes and says,that he is 

agort for Lirder b Gallagher atlorney 

for the above named Self-Insured Employer-Peti tior>er herein. That he is over 
21 years of age, is not a party to the action and resides at 

Levittown, Hew ^ork 

That on the 31st.day of March > 1976* he served the within 

Brief and Appendix 

upon the attorneys l’or the parties and at the addresses as specified below 

William J. Kilberg , 

Attorney for Workmens Compensation Programs Respondent 
Solicitor of Labor 
200 Constitution Avenue TT.W. 

Suite TT 2716 

Washington D.C. 


by depositing 3 copies of each 

to each of the same securely enclosed in a post-paid wrapper in the Post Office regularly main¬ 
tained by the United States Government at 
90 Church Street, New York, New York 

directed to the said attorneys for the parties as listed above at the addresses aforementioned, 
that being the addresses within the state designated by them for that purpose, or the places 
where they then kept offices between which places there then was and now is a regular com¬ 
munication by mail. 

Sworn to before me, this .31s.t». j / 

day of ..,,,.. 19 76 ) ' U 

" .-N . f * / .... 

. V 1, y y / 


Roland'W. Johnson, 

Notary Public, State of New York 
No. 4509705 

Qualified in Delaware County 
Commission Expires March 30, 1977 
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